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THE ATTORNEY GENERAL
OF TEXAS

PRICE DANIEL AUSTIN 11, TEXAS

ATTORNEY GENERAL

June 10, 1947

Honorable George H; Sheppard
Comptroller of Public Accounts
Austin, Texas Opinion No., V-240

Re: Whether Comptroller should is-
sue varrant in payment of wit-
ness certificate under facts
stated

Dear Sir:

Your letter requesting our opinion relative to the
above-captioned matter reeds, in pavt, as follows:

"A subpoena was issued out of the Criminal

District Court of Bexar County, Texaz, in the

case of State of Texas vs. Howard Baylor ~ hg202,
for Mr. Johnny Lott end vas directed and delivered
to the Sheriff of Tarrant County to be served on

- Mr. Lott. At the time the 3Sheriff of Tarrant
County received the subposna, Wr, Johnny Lott had
removed to Galveston, and the subpoena was not
served on him by the Sheriff of Tarrant County.
However, upon being informed by the Fedeoral Nar-
.coties Bureau that subpoena had been issued and
was outstanding, Mr. Johnny Lott, secting upon this
information, appsared before the Criminal Distriect
Court of Bexar County at San Antonic, and the sub-
poens was duly served on him there,

"The Clerk of the Criminal Distriet Court of
Sfan Antonio issued & witness certificate to Mr.
Johnny Lott, including mileage and per dlem from
Galveston COunty to 8an Antonio and return,

"Is-this department authorized to issue var-
rant in payment of the certiftcate?”

The relevant provisions of Article 1036, €. €. P.,
as amended Acts 1941, 47th Leg., p. 688, Ch. ¥30, Sec, 1,
read as follows:

"{1) Any vitness who may have been subpoenaed,
or shall have been recognized or atteached and given
bond for his appeerance before any Court, or before
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any grand jury, out of the county of his resi-
dence, to testify in a felony case regardless

of disposition of sald case, and who appears in
compliance with the obligations of such recog-
nizance or bond, shall be allowed Three (3) Cents
per mile going to and returning from the Court

or grand jury, by the nearest practical convey- .
ance, and Two Dollars ($2) per day for each day
he may necessarily be absent from home as a wit-
ness in such case; . . . . .

"Witnesses shall recelve from the State, for
attendance upon District Courts and grand jurles
In counties other than that of thelr resldence
in obedlence to subpoenas 1ssued under the pro-
visions of law Three (3) Cents per mile, going
to and returning from the Court or grand jury,
by the nearest practical conveyance, and Two Dol-
lars ($2) per day for each day they may necessarily
be absent from home as a witness to be paid as -
now provided by law' e e e s

"(2} Witness fees shall be allowed only to:
such witnesses &s may have been summoned on the
sworn written applicatlon of the Btate's attor-
ney or the defendant or his attorney as provided
in Article 463, Code of Criminal Procedure, which
sworn application must be made at the. time of the
procuring of the subpoensa, attachment for or:
recognizance of, the witness . '

() The District or Criminal District Judge,
when any such claim is presented to him, shall
examine the same carefully, and inquire into-the
correctness thereof, and approve same, in whole
or in part, or dlsapprovée the entire claim, as
the facts and law may require; and such approval
shall be condiltioned only upon and subject to
the approval of the State Comptroller, as provided
for in Article 1035 of the Code of Criminal Pro—
cedure: .

"(5) The Comptroller upon receipt of sucb
claim and the certified list provided for.in the
foregolng seetion, shall. carefully examine the-
seme, and 1f he deems said elaim correct, and in
compliance with and authorized by law 1in every
respect, draw his warrant on the 3tate Treasury
for the amount ﬁue in favcr of the witness en-
titled to same.". . . .
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Artiele 464, C, C. P, provides as follows?

"A subpoena 1s served by reading the same 1in
the hearing of the witness. The officer heving
the subpoena shall make due return thereof, show-
ing the time and manner of service, 1f served,
and, if not served, he shall show in his return
the cause of hils fallure to serve it; and, if the
witness could not be found, he shall state the
diligence he has uged to find him, and what Iin-
formation he has &s to the whereabouts of the’
witness.,"

In construlng the above Article 464, the Court in
Bx Parte Terrell, 95 8. W. 537, held that a subpoena cannot
be served on & wltness by resding it over the telephone. In
this case the wlitness did not sppear and was fined for his
disohedience. The Court ordered the witness discharged and
held in effect that until the witness was duly served as
provided by Art. 464, C. C. P., he was under no duty to ap-
pear as & wltness.

Article 1080, C. C. P., reads, as follows:

"No fees shall be allowed to a person as
wiltness fees unless such person has been sub-
poenaed, attached or recognlzed as & wltness in
the case."

See also Stewart v. State, 33 S, W, 505,

Baszsed upon the above quoted statutes, ss construed by
the courts, it 1s our opinion that the Comptroller is not au-
thorized to 1ssue & warrant in payment of the witness certi-
ficate, which includes mileage &nd per dlem from Galveston
to San Antonlo. However, 1f a new certificate 1s secured
which only inecludes the per diem from the time the subpoena
wag actually served on the witness and hls mlleage from
San Antonlo to his home In Gaslveston, then you would be
suthorized to 1ssue warrant in payment thereof,

SUMMARY

The Comptroller 1s not authorized to lssue
s warrant to pay a witness certiflecate which in-
cluded per dlem &nd mileage traveled prior to the
time a subpoena was served upon the wiltness. Ar-
ticles 1036 and 1080, C. C. P.
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WVG/1h/vwe

APFROVED :
s/Price Dgniel
ATTORNEY GENERAL

Yours very truly,
ATTORNEY GENERAL OF TEXAS
By s/W. V. Geppert

W. V. Geppert
Assistant



