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: D THE ATTORNEY GENERAL
) OF TEXAS

AUSTIN 11, TEXAS
PRICE DANIEL
ATTORNEY GENERAL

July 24, 1947

Honorable John H, Winters,

Executive Direetor,

State Department of Public walrare,

Austin, Texas _ Opinion No, V=311

Re: Prooedure for adep~
tion of a ¢hild borm
to an unwed mother,
iamate of a State

- T insane hospital,
Dear Sir:

You make the- following request for am opin-
ion from this dopartuant upen the above captioned sub-
Jest matter,

"On Jannary 1 1947 a child was born te an
unmarried girl who was at the time and still
is an inmate of one of the State memtal hos-
pitals., The mother of the ehild wams duly
committed to the imstitution pursuent to a
lunaey juigment.

"Of ¢ourse, the child sannot »e reared 1in

the State mental hoespital with its mether, and
the departmert has been requeated te assist in
the placement of the child for adeption. In
discuseing the adoption preoceedings with the
Distriet and Ceunty Judges of the eceunty from
whieh the mother of the child was committed
.they raised the follewing questions about the
‘procseedings.

"Mhe first gquestioa nad reforenses W the mat-
ter of jurisdiotion since the Stats hospital
where the ¢hild was born is situated ix a
oounty other thesn the one from whioch the moth-
er was committed, Does the county where the
#hild was bora, or the county from whioh the
mother was comnittcd have jurisdiection?

" e e
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"We shall apmsreelate ysur spidaion as

te whether or not there is 2fty way whare-
by the ohild may be adepted while the
mether is ucntullirill and ocopfined to a
Stats hespital. 25, what 1x the cerse
reet pre for termimatimg the par-
ental aunthority?"

In epirion Ne, V~42 addressed te Honarahle
Carles C, Ashley, Chairmas, State Beaidi orf Cemtrel, this
department advised with respeat to a similar questioa
that, "a ohild borm to a2 woman who has vesn lawfulliy ceme
mitted to a State mental institutien may we lawfully aw
dopted under the genersl astatutes & adedtieng ¢ o+ o"

There are two features which make the case
an upnsual ome under the adoption lawsy The mether is an-
unma rried girl and, moreever, vias at the times of thke Binth,
and still is san inmate of one of the Btate membtal hespi«

talss

The pertinent general statutes amsplicable te
your ingulry are the follewing:

House Bill Nos 369 paszed at the Regular Ses~
gion of the 50th Legislature, in Sectiea 1 deelares:

"Any adult persen may petition the
district eoourt in any of the follewing
counties:

"{1l) The ooumty of his residesse,

(2) The county of the residense sf
the akild to he adopted, . , » for leave
to adopt & minor child: Such petfiBien
shall set forth the facts ralative te per
titioner and child, and be verified by the
affidavit of the petitionsr, . "

Section 6 of Artiele 46a, Vernen's Civil Stat-
utes provides:

"Except as etherwise amenided {pro~
vided) in this ssotion; ne adsptiea shall
be permitted except with the written don-
sent of the living parents of a child;
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". . + Consent shall net be required

of parents whose parensal rights have been
terminated by order of the juvenlle court
or other court of competent jurisdiction;
provided, however, that in such cases a-
doption shall be permitted only on conssnt
of the superintendent of the home or school
or of the individual to whom the care, cus-
tody, or guardianship of such child has
been transferred by a juvepile court or oth-

~er court of competent jurisdiction.

"In case of a child net bern in iaw-
ful wedlock the consent ¢f the father shall
not be pecessary."

S8ince the child in question was not bera in
lawful wedlock,; the consent of the father 1s umnecessary;
and, since the mother is insane she 1s ipcepable of giv-
ing her consent, -

There la no exception to the statutery re«
quirement for gonseat of a parsnt becauss of lnsanity, so
that it hecomes pegessary to determise whether or net it
may be diapensed with under the provisies immediately e~
bove quoted 83 one "whoss parental rights have been ter-
migated by order of the juvenile court er other court of
sompatent jurisdiotiea." The questien of an order of the
juvenile court is eut of consideration for the child is
not of juvenlils age. '

We are of the opinion that the proper proced-
ure is for some lsnterested perassm to mais applicatioa te
the county court for eppolntment ae guardian in the coun-
ty where the mether and infant reside (Art. 4111} where-
uper suoh guardiap wonld be statuterily “entitled te the
Q rfo and ocosntyre) eof the psrsom ef the ward amd the ocare
of his support and education," {(Art.: 4148) and the order
itself should termimate the mether's parental rights us-
der Seotion & of Article 46a as amended, (329 C.J.3, ¥.
89,8) The guardian thus sppeinted would be authorirzed to
consent to the adeptien of the ohild,

: In such a guardianship preceeding it would be
proper to make the mother a party and she should be ac~
tually served with notice therein by physical delivery of
the motloe to her by the officer servimg the process, and
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the Court should appeoint a guardian ad litem attormy
to represent her.

0S:whb

ST

A child born of an unmerried woman
ipmate of a State insane heospital may be
lawfully adopted under Texas lsw, The
preper proosdurs would be to have a guarde
ian appointed for the person of the chlld
apd an erder of the appointing court term-
inating the parental rights of the mother.
{Art, 4182 V.CyS.,} The guardian thus ap-
peinted would be authorized to consent to
the adoption of the ehild. (Art., 46a,
Y.Co3s Sec &, 39 CodaSe Do 89.0)

Yours very truly,
ATTCRNEY GENERAL OF TEXAS

L, Oece

Ocie Speer
Agssistant
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