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‘Hon. T Bo Warden, Member | Oopinion No. V-321
State Board of Contrel C

R-631

Austin, Texas . Re: Whether the Board of
- o ; ' + Control is authorized
_ under Article 5160,
V. C. 8., to accept a
payment bond in lieu
of "gatisfactory evi-
dence” that all bills
for labor and materials
- furnished the contrac-

‘_ Dear Sir:

tor have heen paid.

The basis of your requsst for an apinion is an
interpretation of the last paragraph of Article 5160,

- ¥. @, 8., which provides a3 follows:,

"Provided further that after comple-
tion and acceptance of completed project
all moneys due contractor under said con-
tract shall be held by the State or its
ecountises or achool districts or other sub-
division thereof or any municipality un-
til such a time that satisfactory evidsnce
is submitted and affidavits made by the
contractor that all just bills for labor
and material under this contract has been
paid in full by the contractor.”

S According to your lattar, you construe the pro-
vision for "satisfactory evidence™ to require "receipted

- bills"™ furnished by the contractor to show that the ma-
terials and labor have been fully paid for. You further
say that this interpretation results in hardship upon
numerous contractors because of their inabjility to fur-
nish receipted bills for every item purchased amdé which
goes into every project. You give as an example of the

hardahip referred to, the following set of facts:

"A contractor purchases and pays for
a car load of cement. The concrete made:

-
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from this car load of cemsnt mﬁy go into

as many projects &8 thare ars sacks of
cement in the car load, and it would thers-
fore follow. that the contractor would be
required to have as meny recaipts showing
‘that the car load of cemant had been paid
for, The effect of this requirement has
caused many competent contractors to re-
fuse to bid on any State project.”

In connection with the above guoted statute
and related facts, you ask two questions: (1) Whether
it would be possible to take a payment bond executed by
a contractor as principal and a solvent surety company
to protect labor and material men after acceptance of
the completed projsct. If the payment bond is possible
you agsk us to prepare the necessary form for such bond,
(2) In the event the use of a payment bond is an im-
possibility, what is the meaning of the term "satisfac-
tory evidence" as used in the quoted part of the Arti-

cle?

We shall firgt determine whether in any case
the final payment of funds may be made to the contrac-
tor without his submitting satisfactory evidence and
‘his making arfidavits that all past bills for labor and
‘material under the centract have been paid in full by
the contractor, .

In addition to offering protection to furnish-
ers of labor and materials, this statute has been held
in Bepublic National Bank & Trust Company v. Massachu-
setts Banking & Trust Company, 68 P (24) 445, and Frank-~
- 1in Bres. v. Standard Mfg. Company, 78 S. W. (24) 294,
arror dismissed, t6 operate as additional sacurity for
the sursty on the performance bond. In each case the
public body (being the State in the latter casse) was
held liablse %o the surety on the performance bond for
payments made by it on labor and material claims where
final payment was made by the public body to the con-
tractor prior to the time allowed for filing such claims
under Article 5160 and without requiring the contractor
to furnish the required evidence and affidavits of sat-
isfaction of such bills, It therefore appears that the
Board of Control would be acting at its and the State's
peril in releasing the funds under any circumstancaes
other than as authorized by Article 5160. This it is
not authérized to do, We 4o not mean to hold that a
payment bond may not also bs accepted; but we find no
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authority to require it, nor to accept it in lieu of the
requirements of Article 5160, : \

Since we have concluded that a payment bond
cannot bes substituted for the procedure under Article
5160, this brings us to your question as to ths mean-
ing of the term "satlsfactory evidence™ as used in the
gquoted section of Article 5160. In Volume 1 of Jones
Commentaries on Evidence, pages 25 and 26, "satisfac-
tory evidence® is defined as follows:

", « - By satisfactory evidence, which
is sometimes called sufficient evidence, is
intended that amount of proof. which ordinari-
ly satisfies an unprejudiced mind beyond rea-
sonable doubt. The circumstances which will
amount to thls degrese of proof can never be
previously defined; the only legal test of
which they ars susceptible is their suffi-
clency to satisfy the mind and conscience of

_ a common mAan; and so to convince him that he
would venture to act upon that convicticn,
in mattears of the highest concern and impor-
tanca to his own interest . . .

"That evidence is deemed satisfactory
which ordinarily produces moral csrtainty or
conviction in an unprsjudiced mind . . ."

While most of the authorities cited speak of
"gatisfactory evidence™ in connection with svidence in-
troduced in litigation, neverthelssas, the definitions

"are to our minds consistent with the standard which
should be applied by you in connection with your res-
ponsibilities under Article 5160. This same meaning
has been expressed many times by the Courts. ¥or a
gseriss of such definitions, see Words and Phrases, Vol

ume 38, page 266, et seq.

The meaning of the term "satisfactory evi-
dence™" is broad in its scope, and as stated "can never
be previously defined."™ It does not mean one specific
kind of evidence as applied to a particular situation; -
© 4t can mean other kinds of evidence -- any that "sat-

" {sfies an unpre judiced mind beyond reasonable doubt.”
Applying these rulss to the example stated in your let-
ter, "satisfactory evidence" as ussed in the statute can-
not be aonfined to a single construction as "receipted
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" bills." That ig straining ths ruls -- rendering it too
inflexible to embrace such situations as you have out-
lined, This i1s not to say that receipted bills ars not
satisfactory evidence. It is, or should be in most in-
stances. But where c¢ircumstances are different and un-
usual, other evidence could be just as desirable and
work no hardship upon one who bsara the burden of proof.
The rules is not made to lax the requirements, but is
laid down as a flexible guide under which, with proper
and reascnable application uynder varying circumstances,
Justice can be obtainsgd,

Under the two decisions first referred to hera-
in, the funds required to be held constitute a truat fund
and the liabillity of the State arises upon a misapplica-
tion of such funds, contrary to the statute. Since the
term "satisfactory evidence™ is not susceptible of exact
definition, it necessarily follows that ths Board of Con-
trol must exercise sound discretion in each situation as

i1t arises.
SUMMARY

1. A payment bond sxecuted by a con-
tractor operating under the provisions of
Article 5160, V. C. S,, may not be accepted
by the Board of Control in lieu of satisfaoc-
tory evidence and affidavits that all just
bills for labor and materials have been paid.

2. "Satisfactory evidence™ of such pay-
ment is such evidence as convinces the Board
of Control that the obligations for all labor
and material have been satisfied by the con-

tractor.
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