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Hon. Hall H. Logan, Chairman Opinion No. V-342

State Board of Control

Austin, Taexas Re: Whethsr smployseés
seventy ysars of
age or over in
State service on
September 1, 1947,
must withdraw from
State servios &s a
condition to yrighta
and benefits af tha
Retirement System,

_bear 8ir:

o Your lettar of July 18, 1947, requeats an opin-
jon on the following questions:

"Whether those employees now seventy
{70} years or over will be Fequired to leave
8tate Service to anable them to obtain the
rights and benefits of the Retirement Sya«
tom. "

- !bﬁr question arises under House Biil 168, Acts
50th legislature, 1947, Chaptar 352, page 697, settimg up
- the Employees Retirement System of ‘i‘ezasLn

_ Employses seventy years of age and over with
ten or more years of service on Septembsr 1, 1947, the
date upon which the Act becomes effective, and who be-

" oome members of the System, are governed by the provis-
ions of Section 3G of the Aot. JIts proviaions ars in
litaeral conflict with Section 5A;, hereinafter referrsd

" to, but since 8sction 3G only applies to employess over
sixty years of age, with ten years of service who are in
sarvice on Ssptember 1, 1947, it will control, &s & spe~
e¢ial provision, over the more gensral provisions of BSe¢~
tion 5A. Section 3G provides: |

"Any smployee who haa attained the age
of sixty (60} years and has had ten (10) or
more years Of service when this Act bacomas
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effective, and who elects to become a2 membat
of the System, may remain in the State’s ger-
vice past the age of gixty-fiva (65) years ’
ag long as he is capable of serving the Stats
afficiently in any position in which he is em-
loyed, but upon attaining the age of seventy

_70§ years such smployee shall cease {0 be a
participating member ¢f the Retirement System
and shall bscome 1neligible t¢ receive any bens-
fits from the System except such henefits to
which he would have been lawfully entitled Af
he had retired at the age of seventy (70) years,
provided, howdver, no person shall ever become
aligihle for & service retirdment allowancs un-
t1l he has actually retired from the State's

. gervice," : : :

It clearly appears from the foregoing provig~
Jons that gsuch an employee is not required to leave the
gervice in order to obtain the benefits of the Act when
he later retiresa.

: As t0 those smployess seventy years of age &aud

ovar with less than ten years of service, who bsdome memw
berg, Seotien i¥ provides that "ao member shall be eg-
titled to a rotirdment allowanoed until he has ascpumulaked
ton {10} or more years of creditable service in Texes,”
Provisions for other benefits under the Aot alsc ra ,ira'
ten years of service. Such an employes membaer fould nek
thdrefore qualify for benefits should he permsnentiy fetva
the Btata’s gervices He may qualify for bemefits oniy if
na ocompletiss the required ten ysays of service, unless he
is prevented, because of his age, from continuing An sepe
viece and from accumulating creditable service by othey
_provisions of thes law,

Section 54 appears to apply to all other mem-
bers seventy years of ags, including those already in
the service of the 8Stase en Septsmber 1, 1947, with lsas
thaﬁ ten years of service on that date., It ppovides in
pare b4 , .

_ vAny member in saervice who has attainsd
the age of_ai;hy~tivgléés) years 8hall be Te=
tired forthwith, ppovided that with ths ap- -
prova)l of his employer he may remairn in Seps
vi ce until geventy {(70) years of age; at whieh-
date he ghall be retirad regardless of poai~
tion with the State."
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: + It 48 noted that this provision requires "re-
tirement", Howaver, if "retirement" may not be accom-
plished under the Act a3 to such person, this provieion

is not deemed to apply to suchk psrson until scch tims
%g it is legally possible under the Act for him to "re-
rﬂg

"Retirement", by the terms of Sestion 1U,
“ahall mean withdrawal rrOm servioce with a_retire n

{Emphaais supplied PR3 : t allowance may
not b granted to a member with less than ten years of
oreditable sarvice, retiremsgnt cannot bs accomplished;
and, therafore, though he be over seventy years o age,
Seotion 5A would not apply until such a wember has ag~
gumnlated suoh ten years of sarvica,

It eppears, therefore, that inataad of quali-
fying a member seventy years of age with less than ten .
yeers of service for bensfits under the Reatirsment Sys-
tem, his leaving the service psrmanently would prevent
his partieipatien in the benefits of the Act.

Employees 70 years of age or older in
State service on September 1, 1947, who bs«
come members of ths Retiremant System of
Texas, and who on that dats have 10 years
of service with the Stats, are not compél-
led to retire on that dats in order to ob-
tain the benefits under the System upon later
retirement,

In ordar to quallry for bsnefits under
the Hetiramant Act, employaes 70 years of
age or older in State servica on Septembew

-1, 1947, but with less than 10 years of ser=
viee on that date, must become members and
must continne in service until they have 1@
years of servics.

Yours very truly
ATTOBNEY GENERAL OF TRIAS
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ATTORNEY CRNERAL. Ned McDaniel
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