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August 19, 1947

Hon. George H. Sheppard, :
Comptroller of Public &ccounts,

Austin, Texas ,
Opinion No. V-354

Re: Reimbursement of travel ex-
penses of a Distriot Attor-
ney for travel to Austin in
connection with cases which
he prosecuted in the trial
court and whioh had been

o reversed on appeal.

Dear Sir:

' Fron your letter prasenting tha above mat-
ter for an opinion by this department, we take the fol—
lowing statement of the District Attornsy.

"The three trips to Austin, two or which
occurred in 1945, and one 1n 1946, were
made in connection with three criminal
cases wkich I had prosecuted in the trial
court and which were reversed by the
Court of Crim. Appeals. The trip in 1945
wag in connection with a motion for re-
hearing, and the other two trips were for
the purpose of discussing the reindict-
ment of the defendants with the State's
Attorney and the judges of the Court of
Criminal Appeals. In both of these lat-
ter cases the court had indicated that
the indicuments were defective but had:
not explainsed in what way they were defeo-
tive. These were important cases and I
deemed it necsgsary to seoure the inform-
ation before reindicting the defendanta,
Both defendants have been reindicted. One
has been tried and acquitted and the oth-
er is still pending trial."

Artiole 6820, Revised Civlil Statutes of
Texas insofar as pertlnent ig as follows:
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"All district judges and district
gttorneys when engaged in the discharge
of their efficial duties in any county
in this state other than the county of
their residence, shall be allowed their
adtual and n2cossary expenses while ac-
tually eagaged in the discharge of such
awt& 94'3 3 ¥ & r u

Artiole 25 of thz Codé¢ af criminal Prbcedure
iﬂ ip part as follows:

"Pach district attorney shdell rep«
regent the Stats iz all erimipal cases
in the distriot oourts of his district

1!9'

- . Artiole J.sn, Revised Civil Statutes pro«
v;daa:

: “The court of c:iminal Appeals _
shall appoint an attorney to represent
the 3tate in all proceedings dvefors
sald ¢ourt, to bo styled 'State Proseﬁ
outing Attorney.'"

Construing these statutes this department
advised you under data of October 35 1935, that:

", . . Such bistriot Attorney would not
be entitled to his miloage and expensed
while ongeged in appearing before the
Court of Criminel Appsals as Article -
1811, “Vviaed Civil Statutes of Texas,

- makes it the duty of -the State Prosecut~
ing Ltvornoy o vupresent the Btate in
-all zroceedingy vofore $3i1d court.

aihe agy of said distriot attorney
in following up his cases, while gommend~
able, iz not the official duty of said
attorney and the Gomptrollar would not be
autkhorized to pay the same.®

‘eyFor even stronges VSgeans it - _heig
. thgt the d{&triot attorney in thfs dédse was' ot perform-
ing any official 4duty when he traveled beyond his dis-
triot to appear before the Court of Criminal Appedls in .,
q ’ : .
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copnectior uith a motion for rehearing, nor whes he
made similar trips for the purpose of dlsouvasing the
roindictmeal of the dofendants with the State's At-
torney and tho Judges of the Court of Criminal Appeals,
His selicitude was coiaicndable, but.his trips were not

Tade in the discharge of a duty immosed upon him by
aw, .

Gar Opinion No. vuaoe of date July 16 19&?
addressed to ion. Leslic D. Willlams, Distriot Attorney,
Dronhen, Pezas, $8 not to be construed as being in con-
flict with anrthing we have said in this opinion. Our
holding in thot opinion merely advised the District At~
torney that: "You are sntitied to chayge and receive

" your actusl and necessary expenses while engaged in dis-
charge of your duties in oounties outglde of your home '
county, not to excesd, of vourse, the limitetions as to

" emountg specified in the statute." We Merely assumed

the District Attormey's conclusion that he wie on offi-

- 0iql business, and expréssly stated in the opirion "We
cannot be specirio as to items for the reason that you
gtate no items." The opinion, however, is probably cap-
able of a construction in confliet with our ¢onclusion
in this opinion, but such was not the intention of the

opénion in the light of the quotations tharerrom ahove
made.

SUMMARY

A district attoerney is not entitled to
payment, or relmbursement for payment of his
.travel oxpenses from the ocounty of his resi-
. dence to Augtin in conneotion with a motion

. for renearing, or for the purpose of &iscuss-

S4 ing tHe matter of reindictment of defendants

““with the State's Attorney and the Judgss of
the Court of Criminal Appeals, in tases prose-
-cuted by him whigh had been reversed. Rev.
Civ. Svat., Art. 6820; Code Crim, Proc., Art.
25, Rev. Civ. State, Art, ‘1811,

Youra very truly, .
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