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Re: Tax exempt hospital to allow
a physician to use his own
equipment and for the hospi-
tal to remain fyee from ad
valorem taxes.

Dear Mr. Sheppsrd:

We refer to your letter of August 29, 1947, in
vhich you requested this department to advise you whether
or not a hospital permitting a physician to use his own
aqui t 1s subject to payment of ad valorem taxes. As
to the circumstances giving rise to your request, we
quote from your letter as follows:

- ®™fhis department has been asked to rule
on the question as to whether a tax-axempt
hospital .(that 48 a hospital operating ex-
clusively as an agent of charity) loses its
exempt status by reason of its permitting 8
physician who specializes 1n adwministering
anesthetics, in attending patients coumfined
to that hospital, to uss his own gas gachine
and gas and to leave his equipment and sup-
plies, when not &in use by him, in whatever
unused apace there may be available in the
hospital so as to have Bls spparatus lmmedis-
tely at hand whemever he is called upbn to
administer anestheticas to the hospital’s
patients.”

Section 2 of Article 8 of the Consztitution of
Texss, as paraphrased by the decisions of our Supreme
Court, autborizes the Legislature by general law to
exempt from taxation all buildings used exclusively
snd owned by institutions gf puraly public charity.
Moreis v. Masons, 68 Tex. 698, 5 8. W. 519; City of
Houston v. Scottish Rite Bemev. Ass'nm., 111 Tex. 191,
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230 3. W. 978. The legislature in exercising this
authorization enacted what 1s now codified as Article
7150(7)3 Bo C. 80 ‘

The leading case on the application of this
constitutionsal provision and of Article 7150(7) is
Sants Rosa Intirnari v. City of 3an Antonio, 259 8. W.
gle(!bxo Com. App.). We guote from this case as

VLioWS:

“The constitutienal requirement is tvo-
fold; the property must be owned by the organ-
ization claiming the exemption; it must be
exclusively used by the organization, as dis-
tinguished from a partial use by it, and a
partial use by others, whether the others pay
rent or not. _

"x # % {f any part of it is rented out
and the relation of landlord and temant
created, that very fact would necessarily.
destroy the exclusive use necessary to be
fetalned by the owner to bring its property
within the plain terms of the Constitution,
and 1t has been therefore held, as it was
in that case (Morris v. Mssons, 68 Tex. 698,
703, 5 8. W. 519) and in State v. Settegast,
Tex. Com. App., 254 S. W. 925, that the leas-
ing of all or any part of a charitable instl-
tution's property to those not themselves
engaged in & wholly charitable work, or the

- occupancy of even a part of the property by
others under what smounts to an equivalent
situation (City of Houston v. Scottish Rite
Ass'n, 111 Pex. 191, 230 3. W. 978), deatroys
the exempt character of the property.” .

It will be noted from the above quotation and
cases cited therein that to deprive an organization of
this exemption, there must be a leasing of all er part
of the building to those not themselves engaged 1in
wholly cheritable work or the occupancy of the property
by others under what amounts to an egulvalent situation.
It seems evident that a physician by using his own equip-
ment in attending patients confined im the hoapital does
not come within this inhibition. We further do not be-
lieve that the leaving of supplies by a physiclan vhen
not in use by him in vhatever unused space there may be
avallable in the hospital; as set forth in your regussast,
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amounts to & aituation that destroys or impeirs the exclu-
slveness of the use of th@-zragarty by the hospital so as
to cause 1t to be not exempt. It has been recogniged that
& hospltal enterprise necessarily presupposes the usual
accompaniments of such a&n institution, and that the pres-
ence of these &ccompaniments about the premises does not
affect the property &s being exclusively used for its
avoved purpose. Santa Rosa Infirmary v. City of San
Antonio, supra. These ac¢ompaniments under modern medical
science in our opinion ineclude anesthesiant supplles.

The Santa Rosa Hospital case has been cited
with approval in the recent case of Markham Hospital v.
City of Longview, 191 8. W. (2d) 695, writ refused.
Since the exemption was denied in that case, we desire
to point out the distinguishing facts. A tec¢hnician, al-
though he paid no rent for the use of a laboratory in the
hospital, did have exclusive use and personal demand and
direction of the laboratory. Xe used it freely in carry-
ing on his individual laboratory work das the Bast Texas
Medical Laboratory, which vork was performed on patients
eutside the hospital. In the present case there 1s no
specific portion of the hospital used exclusively by the
anesthetiat and over whigh he has personal demand and
direction. He merely has his gas machine, which we
understand occuples about two and one-half feet of floer
space, and accompanying articles, when not in use, placed
in whatever unused space that may be available I8 the
hospital.

SUMMARY

A tex-exempt hospital does not lose its
exempt status by reason of 1ts permittini a
physician, who specializes in administering
aneathetics, in attending patients confined
to that hosapital to use his own gas machine and
gss and to leave his equipment and supplies,
wvhen not in use by him, in whatever unused
space theres may be avallable in the hospital
80 &3 to have his appaerstus available when
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called upon to attend the hospital’s patlents.
Santa Rosa Infirmary v. City of San Antomnio,
259 8. W. 926; Markham Hogpital v. City of
Longview, 191 8. W. (2a) 655, writ refused.

Vory truly yours
ATPORNEY GENERAL OF TEXAS

By ot B, Ao
Robert 0. Koch
Assistant



