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County Attorney

Fayette County Re: Constitutionality of

La Grange, Texas - H. B. 257, Acts of the
50th Leg., relative to
county juvenile boards
in certain counties.

Dear 8ir:

. You have requested this office to determine
the constitutionality of H. B. 257, Acts of the 50th
Legislature, p. 560, Vernon's Texas Session Law Service.
H. B. 257 is an Act amending Article 5139, V.(C.8,, so
as to creste County Juvenile Boards in certain counties.
The provisions which were added to Article 5139 by H. B.
257 are as follows:

"In any county having a populstion of
less thsn seventy thousand (70,000) inhabi-
tants according to the last preceding Federal
Census, which county 1s included in, and forms
a part of a Judicial District of seven (7) or
more counties having a combined population of
more than fifty-two thousand (52,000) inhabi-
tants, or which county is included in end forms
a part of s Judicial District of five (5) or
more countles having & combined population of
mors than seventy-two thousand {72,000 and
less than ninety-five thousand {(95,000) inhabi-
tants according to the last preceding Federal
Census, or which county is included in and
forms & part of s Judlicisl District of five
(5) or more counties, in one (1) or more of -
vhich counties the clvil and criminal juris-~
diction vesting by General Law 1ln the County
Court has been or hereafter shsll be trans-
ferred to the exclusive jurisdiction of the Dis-
trict Court of such county or counties, and
having & combined population in such Judieciel -
District of more than thirty-five thousend (35,-
000} inhabitants, according to the last preced-
ing Pederel Census; or which county 1s included
in and forms a part of & Judicial District com-
posed of four (E) counties having a combined
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population of not more than sixty-two thou-
sand (62,000) inhabitants according to such
1ast preceding Federal Census, one (1) or
more counties in which districts border on
the International Boundary between the
United States and the Republic of Mexlico;
the Judge of such Judicial District, to-
gether with the County Judge of such county
are hereby constituted a Juvenile Board for
such county. The members composing such
Juvenile Board in each such county shall
each be alloved additional compensation of
not less than One Hundred Dollars ($100)
per annum, and not more than Three Hundred
Dollsrs ($300) per annum, which shall be
peid in twelve ?12) equal installments out
of either the genersal fund or the jury fund
of such county, such additionsl compensation
to be fixed by the Commissioners Court of
such county."

Article III, Section 56, provides in part:

"The Legislature shall not, except as
otherwise provided in this Constitution, pass
any local or specisl law,

"Regulating the affairs of countles. . .,

"Cresting offices, or prescribing the
povers and dutles of officers, 1n counties.

Article V, Section 1, provides:

"The judicisl power of this Stste shall
be vested in one Supreme Court, in Courts of
Civil Appeals, in & Court of Criminal Appeals,
in District Courts, in County Courts, in Com-
missioners' Courts, in Courts of Justices of
the Pesce, and in such other courts as may be
provided by law.

1t

- -

“The Legislature may establish such other
courts es it may deem necessary and prescribe
the jurisdiction snd organizstion thereof, and
mey conform the jurisdiction of the District
and other inferior courts thereto."”



Hon. John C. Mérburger - Page 3 (V-386)

It may be contended that this Act i1s governed
by Article V, 3ection 1 of the Texas Constitution, and
therefore is not subject to the provisions of Article
IIT, Section 56, (See Harris County v. Croocker, 224 3.W.
792, affirmed 112 Tex. 450, 248 S.W. 652; Garvey v.
Matthews, 79 S.W. (2d) 335, error refused; Jcnes v.
Anderson, 189 3.W. (2d) 65, error refused; and Tom
Green County v. Proffit, 95 S.W. (24) 8455; however, the
Supreme Court, citing numerous authorities of snalogous
situations, held in the case of Jones v. Alexander, 59
S.W. (2d) 1080, thaet the county juvenile boards do not
hive, nor do they exercise, any judiclal power or func-
tion.

It was further held that the Legislature, when
suthorizing additionsl salaries to be peid to the menm-
bers of juvenile boards for such services, may tske 1into
considerestion the populstion and size of the county, 1its
texable velues and genersl conditions existing therein,
but in any event, the clsssification must be besed upon
8 real distinction. See sls¢ Clark v. Finley, 93 Tex.
171, 54 8.W. 343. 1In view of the foregolng, it is sp-
parent that H. B, 257 1s subject to the provisions of
Article III, Section 54.

Therefore, the questlon for decision isz whether
the classificetions present s ressonsble relstion to the
objects and purposes of the law and are founced upon re-
tionel differences in the necessities snd conditions of
the counties sffected by the Bill.

In the cese of County of Bexar v. Tynsn, 97 3. W.
(2d) 467, the Supreme Court of Texss snnounced the prin-
ciple which contirols the mstter herein:

"Notwithstending it is true that the
Leglslature may classlfy counties upon the
‘basls of populstion for the purpose of fix-
ing compensation of county and precinct
officers, yet in doing so the clessifice-
tion must be based upon a real distinection,
and must not be srbitrsry or s device to
give what is in substsnce a local or =pe-
cisl law the form of a genersl law."

We quote the following from Oakley v. Kent, 181
S.W. (24) 919:
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"ipecause population as a basis for
classification has been sustained by the
courts in respect to legislation on certain
subjects, it has been assumed, erronsously,
that population brackets will serve in all
instances to avoid the condemnation of the
Constitution. This mistaken assumption pro-
ceeds from a fallure to note that IaEIon

s been sustainoed as a baslis for cgasaI?I*
cation only in those Instances where 1t bore
a roasonasie relation to the objects ur -

o8es 0 e 1av and wes founhded upon ration-
a} dITferance in the neceasities or condi-

ons o e groups subjected to difTerent
Yaws. Where EE EE: Peen determine

, con-
sIdering the objects and purposes of the lav,
differences in population afford no rational
basis for discriminating betveen groups of the
same natural class, classification on the
basis of population has been termed arbitrary
selection, and the lav has been held to be
special and local. Randolph v. State, supra.”
(Emphasis ours) ' ‘

Por additional suthorities, see Miller, et al, v.

El Paso County (Sup. Ct.) 150 S.¥. (2d) 1000; Rx Parte
Carson (Crim. App.) 159 S.W. (2d) 126; Jameson v. Smith,
161 S.VW. (2d% 520; Oitl of Ft. Worth v. Bobbitt, 121 Tex.
1%, 36 s.W. (24) 470, 41 8.W. (24) 228; Supreme Lodge
Benevolent Ass'n. v. Johnson, 98 Tex. 1, 81 3.W. 18;
Smith v. State, 49 3.W. (24) 739; Randolph v. State, 36
S.W. (2d4) 484; Pritter v. Weat, 65 3.W. (24) 414, writ
refused; State v. Hall, 76 3.W. (24) 880; Wood v. Marfa
Ind. School Dist., 123 8.W. (24) 429; Leonard v. Road
Maintenance Dist. Ko. 1, 187 Ark. 599, 51 8.W. (24) 70.

In the case of Jones v. Alexander, supra, the
court was passing upon the constitutionality of Article
5139, V.C.3., which provides that in a county having a
population of 100,000 or over the judges of the several
district courts and criminal district courts of such county
together with the county judge of such county, are.conati-
tuted s juvenile board, and fixes the annual salary of each
of such district judges as members of said Board at $1500
in addition to that paid the other district judges of the
State. There was nc county of 100,000 population or over
omitted, and the court held that this vas a reasonable
classification. It is of common knovledge that in the
larger citles and counties of our 3tate juvenile delinquen-
¢y 1s more prevalent than in the smaller towns and coun-
ties. Therefore, there could be a reason for having such
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a Board in &ll of the large counties of the State.
However, the classifications contained in the pro-
visions wvhich were added to Article 5139 by H. B. 257
sre not based on populstion or any other condition of
the counties slone, but are based upon population of
Judicial dlstricts and other conditions which lie out-
side the boundaries of the counties affected. The
classifications do not bear a ressonable relation to
the objects and purposes of the law and are not found-
ed upon rational differences in the necessities or
conditions of groups subjected to different laws.

It is our further opinion that even Af the
classifications should bear & reasonsble relation to
the aobjects or purposes of the law, they are arbitrary
because there are numerousz counties withinp this 3tate
wvith s much grester population than those included in
the provisions which were added to Article 5139 by
H. B. 257 and coming within the same category which
have no such juvenile board. Being arbitrary classi-
fications, the Bill is in substance a local and spe-
cial law in violation of Article III, Section 56, of
our 3tate Constitution. It is our opinion that the new
portion of Article £139 which was sdded by H. B. 257 is
unconstitutionsl and voiad. .

SUMMARY

H. B. 257, Regulsr Session, 50th Leg-
islature, providing county juvenlile boards
in certain apecisl counties within certain
brackets, is 8 local and speclal law with
arbitrary classifications and therefore un-
constitutionsl. Art. III, Sec. 56, Texas
Constitution.

Vqry'truly yours
?Essmnﬂn. ATTORNEY GENERAL OF TEXAS
ATTORNEY GERERAL ' By
: John Reeves

JR:djm Assistant



