R-818
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ATTORNEY GENERAL

October 8, 1947

Heonerable George H. Sheppard
Comptroller of Public Accounts

Austin, Texas
Opinton No. V-402

Re: Whether inclusion of
entire community estate
‘in determining amount
of FMederal Estate Tax
due at death of hushand,
which inclusion inaoreased
the taxes pald the 3tate
under Ch. 5a, Title 122,
V.C.8., prevents a Stats
tax on the right te suc-
cession to the wife's
one-half community in-
terest when the wife's
death occurs within five
years from the death of
the husbhand

Dear Sir:

You have requested an opinioen from this De-
artment on the above-captioned matter. Your letter of
ptember 17, 1947, and the letter of protest which ac-
companies your request apprise us of the following facts.

During the years of their marriage John Wil-
liam Sanders and Louise Wylie Sanders accumulated con-
siderable property. Of this property we are concerned
here with that which was community property under the
Texas law. John William Sanders died on December 6,
1943, The State Inheritance Tax return, thereafter
filed, showed a total gross estate, subject to taxa-
tion in the State of Texas, in the amount of $232,122.49,
which amount represented the value of his one-half of
the community estate. The State tax subsequently paid
in accordance with the provisions of Chapter 5, Title 122,
Vv.C.S., was in the amount of $3,177.61.



Honorable Georgas H. Sheppard, Page 2 (V-402)

In computing the Pederal Estate Tax the en-
tire commmity estate was inciuded as part of th’ 1]
estate of John William Sanders. Section 811(e)(2),
Title 26, U.S.C.A. Under the provisions of Chapter SA,
Title 122, V.C.3., sighty per cent of the Pedorzl tax
imposed on this estate under the provisions of the Rev-
enue Act of 1926 leas the amount paid the State as in-
heritance taxes, a sum in the amount of $6,939.09, was
then paid the State.

Louise Wylie Sanders died omn Jutg 2, 1945,
A State Inheritance Tax in the smount ef $3,113.15 has
been paid under protest. The tax, &8 assessed, was
based onn & valumtion of the property passing waich in-
cluded the value of Louise Wylie Sanders's ene-half in-
terest in the commumity estate.

- Thus the questien is whether or net the imeclu-
~sion of the entire commmity estate in determining the
amount of Federal Estate Tax due at the death of MNr.
Sanders, which incluzsion incressed the st of taxes
Ftid “the State under em 5&:, Title 122, 'ocoSc}, pre-
vents a State tax as previded by Chapter 5, Title 122,
V.C.8., en the right te susceed te Mrg. Janders's ene-
helf cemmunity intarest when her death sosurred less
than five years after the death of her hushand.

The taxpayer, in contending that ne tax is
now due the Stats as a result co¢f the passing of the
wife's one-half of the community estate, relies om
certain provisions o? Artisle 7125 and on Sactien 8
of Artiele 714%a. The relevant portiens of Article
7125 are as follows:

"Phe only deductions permissidle un-
der this Law are. . . &8 awount egual te the
value & any property ferming i part of the
gross extate mituated in the United States
received from any person wno dles within

ve (5) years prior to the desth of the
degedent, this reduction, howsver, to ke
only in the awount of the value of the
property upon whieh an izheritange tax
was actually paid and shail not include
sy legal exewpiions cilziwed by and allewed
thwe heirs or isgatees of the eztate of the
prior decedsnt. . . (Emphasis added threugh-
out. this epinien).
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Section 8 of Article Tlhka reads as follews:

"Sections 1 to 7, inclusive, of this
Chapter shall always be construed so as not
to increase the total amount of taxes pay-
able to the State and the Pederal Govern-
ment combined upon the estates of decedents,
the only purpose of sald additional tax be-
ing to take full advantage of the eighty

) per cent credit allowed by the Federal
Revenue Act of 1926, to those who have paid
any estate, inheritance, legacy, or succes-
slen tex te any State or territory or to the
District of Columbia, in respect to any prop-
erty included in the decedent's gross eagtate.
Acts 1933, 43rd Leg., p. 581, ch. 192, B 2a."

Article Z125 is found in Chapter 5 of Title
122 and Article 7144a constitutes Chapter 5a of Title
122. The history, the theory, and the basis of the tax
imposed in these two chapters is entirely different.
The basic provisiens of Chapter 5 were enacted by the
Legislature in 1923. Chapter five - Imposes a tax en
"All property within the jurisdiction of this State,

. » » and any interest therein, . . . which shall pass
absolutely or in trust by will or by the laws of de-
scent or distributlon of this . . . State. . . 1n"ac—

cordance with the following classification; . . .

The taxes so imposed "are held to be privilege taxes,
and not property taxes. In other words, the tax is
upon the rig%t of succession and not upon the property,”
and is levied "not on value or amount of the estate

but on the value of or amount of property passing to

a particular class of parties." 3State v. Hogg, T2

5.W. (2a) 593.

These taxes were the only "death" taxes of
any kind imposed by the State until 1933. In that
year the Legislature enacted Article 71l44a in order
to take advantage of the eighty per cent credit pro-
vision embodied in Section 301(b), Ch. 27 of the
Federal Revenue Act of 1926. The full provisions of
the present Federal Estate Tax Act are found in the
Internal Revenue Code, Ch. 3, Title 26, U.S.C.A,.

The first Federal death taxes were Imposed
in 1797. This Act was repealed in 1802. Other acts,
both relatively short-iived, intervened before the
adoption of the Federal Inheritance Tax Act of 1808,
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which, in turn, was repealed in 1902. In 1916 Cengress
imposed a tax different in nature from that imposed Wy
the Act of 1898 in that the tex is on "the exe e of
the legal power of transmission of property Ey w%gI or
descent., . . rather than on "the legal grivilege of
taking property by devise or descent."” Stebbins v.
Riley, 268 U.S. 137. This tax is in the swn of vary-

ing percentages of the value of the decedent's net
estate--hence the term "Estate” Tax.

Both the old inheritance tax law and the 1916
estate tax law were unsuccessfully attacked as an in-
vasion of the power of the States to regulate the trans-
mission of property by death. Knowlton v. Moore, 178
U.8. 41; New York Trust Co. v. Eisner, 256 U.S3. 345.
But even though these attacka falled, the dissatisfac-
tion with the Federal Govermment's "invasion” of this
field of taxation remained; and in 1924 the first
"eredit" provision, which allowed deduction of the
State inheritance and estate taxes in an amount net
to exceed twenty-five per cent of the Federal tax,
was passed. Rev. Acts of 1924, B 301(b). The Reve-
nue Act of 1926, 8 301(b) increased the amount of
"eredit" to eighty per cent. This eighty per cent is
st1ll measured by the rates as fixed by the 1926 Act,
although there have been several 1ncreases in the Ped-
eral rates since that time. 3Sec. 81.9, U.S. Tres. Reg.
105,

The wording of the "credit" provision im the
Federal act requires that the estate, inheritance, leg-
acy or succession taxes must have been actually paid te
the State before the taxpayer may deduct the amount of
such State taxes from the total Federal Estate Tax.
Rouse v. U.8., 65 Ct. C1. {Fed.) T49, certiorari denied,
278 U.8. 638; 49 Sup. Ct. Rep. 32. Thus if the <full
amount of the eighty per cent credit 1z not taken up
by the State tax, the taxpayer's "credit" is reduced
accordingly with the reault that he pays the same over-
all amount regardless of the eventual disposition of
that amount between the State and the Federal QGovern-
ment.

After the enactment of this provision, most
of the states whose existing laws did not result im a
tax sufficient to equal the full amount of the eighty
per cent 'credit" passed legizlation requisite to that
end. Texas was among such states and the provisions
contained in Article Tildlda, Ch. 5a, R.C.S., became a
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part of our laws in 1933. The chapter itself is en-
titled "Additional Inheritance Taxes." Likewise var-
ious sections of Article [14%a refer to the "inheri-
tance tax. . . hereby imposed. . ." etc., despite the
wording of Section 1 to the effect that there is here-
by levied an "inheritance and transfer tax" in addi-
tion to the inheritance tax already levied. However,
regardless of the terminology used, the tax as imposed
by Article Tl4#a is an entirely different tax from the
taxes levied by Chapter 5. As we have previously
pointed out,. the taxes imposed by Chapter 5 are levied
against the amount or value of the property passi te

articular persons. The tax imposed by Chapter 5a is

evied against the net value of the taxable estate of
the decedent situated and taxable in the 3tate of Tex-
as. Logically and actually it rests on the same basis
as the parent Federal Act. It could rest on ne ether;
for, although it levies a.direct tax, the amount of
that tax is in a fixed percendage of a total amount
previously determined by the Federal Act in accordance
with the 1926 rates less the inheritance taxes paid
under 3tate law. Therefore the provisions of the Fed-
eral law, not the provisions of the Texas law, deter-
mine every step to be tiken imspomputing the total tax
figure. After the total tax has been ascertained, the
State steps in by virtue of Article 7li4a to claim the
differense between the sum of inheritance taxes due
under Chapter 5 and the eighty per cent of the total
sum of the estate tax imposed by the 1926 Revenue Act
"by reason of the property of such estate whichis

sltuated in this State and taxable under the laws of
this State." -

When the Federal Government taxed the entire
community estate on the death of the husband, of course
1t did so by virtue of Sectien 811(s)(2), Title 26,
U.8.C.A., which was enacted in 1942, This Section pre-
vides for the inclusion in the gross estate of a dece-
dent all of the community property held by the decedent
and the surviving spouse with the exception of such
part as may be shown to have been received as compensa-
tion for personal services actually rendered by the
surviving spouse or derived originally from such com-
pensation or from separate property of the surviving
spouse. There is a further proviso to the effect that
in no case shall the interest included in the gross es-
tate of the decedent be less than the value of such
part of the community property as was subject to the
decedent 's power of testamentary dispesition. The
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- constitutionality of this Section was upheld in Fernan-
dez v. Wiener, 66 S. Ct. 178, and in U.S. v. Rompel, 66
. . . A8 a result, State community )ro{er Y laws
receive only & limited recognition in the field of Fed-
eral taxation. When the additienal tax was imposed by
virtue of Chapter 5&, obvieusly the tep figure of eighty
per cent was derived from the proper total figure of the
Federal tax. Only in this way could the State take full
advantage of the Federal credlt provision, and such 1s
the announced intent of the State statute. The taxpay-
er's burden was not increased at that time as had he
not paid the difference between the State tax as assess-
ed under Chapter 5 and said eighty per cent of the Fed-
eral tax he weuld have paid the difference te the United
States Government. In Mtate v. Wiess, 171 S.W. (2d4) 848,
after pointing eut that in any event the same ameunt is
paid by the taxpayer, the Ceurt sald, '"We are unable
to see hew such a 1lsw can vielate any part ef eur Cen-
stitution.” Seme courts have said that by reasen of
this lack of injury the taxpayer has ne standing te
even question the constitutienality of a astatute enact-
ed for the purpose of taking advantage of the credit
allewed by the Federal Act. Re Knowles, 295 Pa. 371,
145, Atl. 797. In any event the Caxpayer in this case
did net pretest the payment ¢f the additienal tax, the
ameunt ef which was necessarily incresased by the Fed-
eral Gevermment's inclusien in the gress estate of the
value of an estate whigh, under the Texas law, was net
owned »y the hushand. :

We cannot see that the actien ef the Federal
Geverrment in taxing the entire cesmunity at the death
- of the huskand prevents the State frem taxing the right

;ﬁ s:ec:gsion te the wife's share of the cemmunity on
r 1% o ' :

Sectien 8 ef Article Tiklg, previsusly
quoted, dees net preclude this result. Owvieusly,
Section 8 was meant to apply te taxes due en the trans-
fer ef and successien to ene decedent's estate. At the
time of the deéath of the husband the tetal ameunt ef
taxes payable to the State and to the Federal @&evern-
ment was net ilnoreased as & result of prevision
centained in Sections 1-7 of Article Tlilda. Its .
terms cannet new be applied teo obviate taxes accruing
on the succesaien te the eatate of a different dece-
dent. Moreover in this case as te this estate and this
decedent there is ne Federal tax since the wife’s one-
half of the community estate was taxed less than flve
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years before. T.D, 5408, Cum. Bull, 194%, p. 578.
Consequently there is no additional State tax due un-
der Chapter Sa and no increase on & '"combined" pay-
ment to the State and the Federal Government.

This brings us to a consideration of the sec-

ond ground of protest, l.e.,that under the provisiens

¢f Article 7125, Ch., 5, deduction should be allowed for

the wife's community. interest as property previously
taxed within five years. But by the exact wording of
Article 7125 there may be deducted only the value of
such property as was received from any serson who
dies within five (5) years prior to the death of the
decedent"” with the further proviso that the deduction
"shall be only in the amount of the value of the prop-
erty upon which an inheritance tax was actually paid.
. e e e wife did not receive her share from her
husband at his death. Under the "®xas law she owned
the one-half undivided interest at that time. Her
ene-half of the community was not taxed under any of
the provisions of the Texas Inherltance Tax statutes
as contained in Chapter 5; s0 as to this property ne
inheritance tax was actually paid. These provisiens
of Article 7125 clearly show that the deduction which
is allowed is for property previously taxed by virtue
of the provisions of Chapter 5. In the absence o
specific proviso, allowable deductions &s to payments
made under Chapter 5§ are found only in that chapter
or accomplished indirectly through provisions of the
Federal Act.

The radical difference in the nature and
basis of the taxes imposed by Chapter 5 and the tax
imposed by Chapter 5a, which difference we discussed
at length at the outset of this opinion, in 1tself
prevents the transposition of provisions from one act
and application to another. A good deal has been
written about 811(e)(2) and its effect on the tax-
payer in community-property states. See Tax Magazine,
Jan., 1947, p. 64; Peb., 1947, p. 130 for articles dis-
cussing various aspects of the unequal and confisca-
tery results in the Federal tax field that have
sprung from a measure obviously Intended fo equalize
Pederal estate taxes rather than to penalize the tax-
payer in community-property states. One writer char-
acterizes such results as flowing from the impact of
jurisprudence upon the statute. As to the inequall-
ties that are inherent in the PFederal law the States
are powerless; but if, as a matter of pelicy, the
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people of Texas desire to reduce the tax burden on the
passing of community property by a reduction in State
Inheritance Taxes, legislative action is necessary. In
a very excellent article, "Aftermath of the Hebst and
Weiner Decisions,"” 24 T.L.R. 437, Mr. Winstead points
out that in most cases, the entire community estate ia
attributable to the husband, and that in the usual '
case, assuming that the phrase "compensation for per-
sonal services” includes all types of property "eco-
nomically attributable to the survivor," the entire
community will be taxed only when the husband dies
first. ¥Otherwise, as provided by Section 811(e)(2)
previously summarized, the amount attributable to the
surviving spouse up to the amount over which he had
the power of testamentary disposal would not be in-
cluded in the gross estate.) Therefore, the situation
covered by the instant case, in which relief could be
afforded by a change in the State law, is a narrow
one which normally will arise only when the wife out-
lives the husband by a period of less than five years.
The 1947 Oklahoma Legislature passed an act which
eliminates from the gross estate the surviving spouse's
share 1n community property. It is only by appropriate
legislative action that an exemption of the kind here
sought can be created. Such exemption may not be ac-
complished by implication from inapplicable provisions
on the theory that the Legislature would have intended
some such provision to apply if it could have foreseen
this particular contingency. =

The resuit urged by the taxpayer in this
case would therefore rest on supposition, not law; and,
in addition, would be predicated on a complete disre-
gard of Texas property law in that there would be no
recognition of the passing of the wife’s community in-
terest at her death nor of the receipt of that interest
by others. It is the privilege of such receipt which
is expressly taxed by the provisions of Chapter 5. You
are therefore advised that the tax as asaessed and paid
under protest was lawfully owed the State of Texas by
virtue of the provisions of Chapter 5, Title 122, R.C.S.
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The inclusien of the entire cemmunlty
estate in determining ameunt of Pedsral Xa-
tate Tax due at death of hushand, which in-
clusien increased the ameunt ef fazes paid
the State under Ch. 5a, Title 122, V.C.8.,
dees net prevent the State Irem moluga
an inheritance tax undsr Ch. 5, Title 122,
V.C.8., en the right te successiexn te the
wife's ene-half cemmunity i1nterest, even
theugh the wife's death eccurred leas than
five years after the death af the husband. -

Yeurs very truly
ATTORKEY GENERAL-OF TEXAS

l!W?g,e,i'""‘Ez — (% o 0"
. Mrs. letta Creel -

Aggistant

APPROVED:
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RNEY GENERAL |
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