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THE ATTORNEY GENERAL
OF TEXAS

, AUSTIN 11, TEXAS
PRICE DANIEL ' ‘ '
ATTORNEY GENERAL

November 7, 1S47.

HOn} C. H. CQvnesh' Opinion No. 7-42?.

The 8tate Auditor , ' 9
Austin 11, Texas "Re: The applicabllity of the

general provisions in the
. ¢current Departmental Appro-

priation Bill to the Texas

BEmployment Commission,
Dear Sir: :

'We refer to your letter of September 8,
1947, in which you reguest the opinion of this
department as %o whether or not the Texas BEmploy-~
ment Commission 1s now & State Department or Agency
to the extent that it and its employees come under
the lawvs which regulate generally other State Departi-
xments and the General Provisions of the current
Departmental Appropriation Act.

In order to fully comprehend the atatus of
the Texas Employment Commission and 1ts relation to
the laws which generally regulate other State Depart-

. ments and the General Proviasions of the current Depart-
mentsl Appropriation Act, 1t 18 necessary to examine
the Psderael Statutes as well a&s the State Statutes.
This is indispensable for the reason that the unemplocy-
»ent compensatlon acts adopted in the several States
vere substentially contemporaneous ard were adopted
pursuant to and in accord with the Peceral Social
Sscurity Act. All are designed to operate together
‘&8 & cooperative endeavor. Steward Mach, Co. v. Davis,
301 U. 8. S48, 57 8, Ct. RB3, 109 A. L. A. 1293; Car-
micheal v. Southern Coal & Coke Go,, 301 ¥, 8. 495
57 8. Ct. 868, 109 A. L. R. 1327; b8 Am. Jur. p. Bi3.

The Texas Employment Commission 1a & State
Agency and its employees are State employees. It vas
contemplated under this coordinated Federal and State
unemployment compensation system that the administra-
tion thereof would be handled through designated 3tate
agencies. The Commission was designated bg the legis-
lature as the 8State Agency to administer this system
in Texas. : :
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- Under this coordinated Federal and State
unemployment compensation system, the Federal Govern-
ment uses the taxes that it collects to pay the costs
of administering both the Federal and 3tate plans and
the amounts collected by the States are used solely
in the payment of benefits to unemployed workers.

This money used to. defrey admimistrative cost is sent
te the seversl Btates byl theiSecretary of Treasury

upon & certification: from/the Soclal Security Board,
We quote from A2 ¥.3.C.A., 8ec. 502, in'pert as follows:

*(a) The Board shall from time to time
certify to . the Secretary of the Treasury for
payment to each State which has an unemploy-
ment compensatlon”lav approved by the Board
under sections:1600~1611 of Title 26, such
amount Board determines to be neces-

uCH L&Y .
hich such p&aymen
(Baphasis s ppg Ted)

Section 503 of Pitle 42 of U. 8. C. A.
provides: . ) .

¥{a) The Board shall make no gertifics
tion for payment to any state uniess it finds

. that the law of such State, approved by the
Peard under Sections 1600-1611 of PTitle 26,
includes provision for ~ ‘ _

*(1) Such méthods of administretion
{(including after January 1, 1940, methods
relating to the establishment and mainte-
nance of personnel standarda on a merit
basis, except that the Board shall exercise
no suthority vith respeet to the selection,
tenure of office, and compensation of any
irdividusal employed in accordance with such
methods) as are found by the Board to he
reasonably calculated to insure full payment
of unemployment compensation vhen due;

. ’. P . . .

*(8) Rfrective July 1, 1941, the expendi-

ture of &1l moneys received purauant to sec-

tion 502 of this title solely for the purposes
and in the amounts found necesaa§i Ei Ehe Board
for the proper and efflclen inistration

of such State law. . . ." (Bmphasis supplied)
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The remaining provisions in the above guoted
sectlion provide that in the event the State Agency
charged with the administration of the Btate Unemploy-
ment Compensation Law fails to carry out the require-
ments of the Board, the Board shall make no certifica-
tion for payments to the recalcitrant State.

The appliceble provisions of our State Law
are found in Article 5221b, R. C. 8.

Section 9 thereof contains the following
provisions:

“(a) Duties and Powers of Commission:
It shall be the duty of the Commisslon to
administer this Act; &nd it shall have
povwer and suthority to adopt, amend, or
rescind such rules and regulations; to
employ such persons, make such expendi-
tures, require such reports, make such
Tavestigations, and take such other ac-
tion as it deem necessary or sultable to
that enad:

"

"(1) State-Federsal Cooperation: Im
the administration of This Act, the Commis-
sTon shall ocoperate to the fullest extent
consIsfenE wIEE the provIsIons of this Act,

the Soclal securlt Board, created D

& Joclal Securlty approved August 14,
as amended; sﬁhll Hake reports, 1In
such form and containing such information
as the Soclal Security Bosrd may from time
to time require, and shall comply with sueh
provisions as the Soclal Security Board mey
from time to time find necessary to assure

the correctness and verification of such
reports- and shall comglg with the regula-

tions prescribed by t Ex oclal Securit
Board governIng the expenditure of sucﬁ
suns &s n iIioEEeg and paId to thi
Btate under TIEIe IIT of the Social Securﬁ_x
Acf, ITIEIQ 5z, Supb-cnapter 111, U.S.C.)

for the purpose of assisting in_the admin-
Tstration of this Act.” (Emphasls added)

~

Section 11 of Article 5221b provides
as follows:

"(a) Special Fund: There 1s hereby
created in the State Treasury & speclal
fund to be known as the Unemployment
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Compensation Administration Pund. All
moneys which are deposited or paid into
this fund are hereby appropriated and
made avallable to the Commission and
shall be continuously available to the
Commigsion for expenditure in accordance
with the provisions of this Act and shall
not lapse at anhy time or be transferred

to any other fund. A;% moneys in this
fund which are recejved from the eral
gﬁ?ernment Or apy agency thereof s

e¢_expended sole or the purpoges and
30 the amounts founc n%c.es%ﬁf'fﬁ&'

oclal Security Board for the proper
eE%foIent administration o 8 AcCt.

@ fund shall consist of all moneys
appropriested by this State, all moneys
received from the United States of Amerilo

s
or any agency thereofﬁ including the SOciai
Security Board. . . ." (Emphasis added)

The above quoted provisions reveal an
unmistakable intent on the part of Congress and the
Texas Legislature that all moneys received from the
Federsal Government under Title III of the Social
Securlty Act can be expended only in the amounts
and in accordsnce with the stendards of the Social
Security Administration end the rules and regula-
tions adopted by the Commission to meet such stand-
ards.

The Texas Employment Commlissicn 1s also the
8tate Agency designated to . administer the employment
service in cooperation with the Federal Government.
Article £221b~-10, R. C. 8. This service was taken
avay from the States by executive order during World
war II, and was not returhed to the 3tates until
November 16, 1946. The Federal QGovernment likevise
furnishes the funds necessary to administer this
program. These funds are suthorized to be paid to
the States by the Secretary of Labor by certifylng
to the Federal Security Administrator the amount to
be pald to the State and the Federsl Security Adminis-
trator then certifies this emount to the SBecretary of
Preasury in addition t¢ the amount péayable under Sec-
tion 502(a) of Title 42. This money likewise however
must be expended according to the rules and standards
prescribed by the Federal Agency. We quote from 29
U.8.C.A., Sec. 4Sh, a&s follows:
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"Each State agency cooperating with
the Unlted States Employment Service under
Sections 49-49c, 494, 49e-49k of this title
shall meke such reports concerning its oyer-
ations and expenditures as shall be pres-
cribed by the Federal Security Administrator.
It shall be thozdugg of the Administrator to
ascertain vhether thé system of public employ-
ment offices maintained in each State is con-

ducted in accordance with the rules and regu-
lations and the standards of efficiency pres-
crlbed the Administrator In accordance
with the provisions of seld sections. The
administrator may revoke any existing cer-
tificates or withhold any further certificate
provided for in section 49f of this title,

whenever he shall determine, as to any State,
that the cooperating 3State agency has not

¢ moneys herein required to be appropristed
by-such!atapak incepcordance with plans ap-
Cunder. getd ¢ 8. . . . mphasis

The States are still operating under the
Wagner-Peyser Act of 1933 which requires the submis-
sion of a detailed plan of operation by each State
and the str¥ict edherence to such plan as well as to
the rules and regulations promulgated by the Director
of the Unlted States Employment Service and the Secre-
tary of Labor. It will be noted that the United 3tates
Employment Service issues statements of policy which
must be adhered to by the 8tates.

It follows that the moneys allotted to the
State for employment service purposes by the Federal
Government can be expended by the State only in accord-
ance with the plans approved under these sections.

L3
Under these cooperative endeavors the several
Federal Agencies give to the'Btate the standards for the
. State to follow in formulating the rules and regulations
relative to various systems. After the State has pre-

pared lts rules and regulations,. these are submitted to
the Pederal Agencles for approval, ‘and once they are
approved they cannot be altered or changed without first
securing the approval of the Federal Agencies.
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These epproved plans, as they are called,
are very detalled and cover every pbase of the
administration of the sots and the expenditures
that are made in connestion therewith., To demon-
strate, we refer to the personnel of the Commlssion,
The recruiting of its employees is done through a
merit system, which system must be operated sccord-
ing to the standards prescribed by the Federal
Agenclea. Each employee must oome within a cer-
tain classificatlion designated under a comprehen-
sive classificetion plan which prescribes the title
of each employee, & description of the duties and
responsibllities, the minimum requirements of treain-
ing, experience, educetion and other qualifications.
Each employee is paid according to & comprehensive
compenssation plan whilch includes salary schedules
for the various classes of employees, and 1t 1isa
definitely provided that no employee can be pald

a salary unless it copforme to the plan and is at
one of the salary levels established for the class.

The legislature of Texas has reoognized
the necessity of extensive cooperation with the
Federal Agency as is shown by the previously quoted
statutes &pd the following quotation from the Depart-
mental Appropristion Bill:

"All moneys granted to this State by the
Federal Government for the administration of
the Unemployment Compensatlion Act are hereby
appropriated to be expended for purposes far
wﬁich such moneys were granted. WNotwlthstand-
ing any other provisions of thia Act, moneys
granted for travel shall be expended in the
amounts and in accordence with the standards
of the S8ccial Securlty Administration and
the United 8tates Employment 8ervice of the
Department of Labor and the rules and regu-
lations adopted by the Unemployment Compensa-
tion Commission to meet such stenderds. Out
of state travel expense paid solely from
Federal grants and made in accerdance with
the Pederal standards as being necessary for
proper administration of the Unemployment
Compensation Act shall not require approval
by the Attorney General.
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"Salaries of the employees of the Unem-
ployment Compenseation Commission and members
of the Commission shall be paid in sccordance
with sgreements made between the Commission
and the Socisl Security Administration and
the United States Employment Service of the
Department of Labor, but 1n no case shall
such salaries be less than those suthorized
by the Act creating the Unemployment Compen-
sation Commission.

"It is specifically provided that all
moneys now on deposit to the credit of the
Unemployment Compensation Fund, and all
moneys recelved for the credit of such fund,
are hereby appropriated for the payment of
benef'its and refunds as authorized by the
provisions of the Unemployment Compensation
Law." Vol., 6, Vernon's Texas Session Lavs,
50th Legis., 1947, p. 930. ;

The reason the Leglslature has acted 1in the
manner above set forth becomes apparent when we resl ize
that &ll of the funds used in the adminiatration of
these systems sre furnished by the Federal Government
and none are furnished by the State. Under the Federal
enactments, the Federal Government willl continue to
furnish such funds only &s long &s the Commission com-
plies with the rules and regulations of the Federsl
Security Administrator with regard to the expenditure
of the moneys so furnlshed,

The paragraph in the Departmental ApﬁrOpria-
tion Act, page 930, which reeds:

"All the above i1tems appropriated for
administration to the Texas Unemployment
Compensation Commission shall be subject
to the approval of the Legislative Audit
Committes and none of the funds herein
provided shall be spent until such approvel
shall have been obtained,"

does not change the poclicy of having the funds supplied
by the Federal Government to be eigonded in accordance
with the standards prescribed by the Federal Agencles.
This provision applies insofer as it 1s not In comflict
with the general provisions of the Texas Unemployment
Compensation Act and the standards and regulations
approved by the Federal Agencles.
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A2 has been previously noted, the employrment
service was taken over by the Federal Government durilng
World War II under Executlve Order. This service was
returned to the States effectlive November 16, 1946, and
the admlinistration of the service will contlnue to be
financed solely by Federal Funds at least up to July 1,
1948. As a precautionary measure, the Legislature of
Texas approprlated cut of the General Fund certaln items

" to be used to match between five and ten per cent of the
Federal Funds used in the administrsation of the employ-~
ment service 1n the event Congress requlires such a match-
ing program subsequent to July 1, 1948. These items are
regulated by the general laws of Texas and have been so
recognized, as 1s evidenced by an Attorney General's
opinion addressed to the Bosard of Control, dated July 13,
1937.

In view of the foregoing it 1s our opinion
thaet although the Texas Employment Commission 1s a State
Agency and 1ts employees are State employees, yet wlth
respect to FPederal Funds expended they are primarily
governed by the standards prescribed by the Social
Security Administrator and the United 3tetes Employ-
ment Service of the Department of Labor and the rules
and regulations adopted by the Commission to meet such
standards. Otherwise the general provislons of the laws:
of this State are applicsable.

SUMMARY

f

The Texas Employment Commission 1s & State
Agency and its employees ere State employees.
However, Federal Funds expended for administra-
tion of the agency are primerlly governed by the
standards prescribed by the Soclal SBecurity Admin-
istrator and the United Btates Employment Serwvice
of the Department of lLabor end the rules and regu-
lations adopted by the Cormission to meet such
standards, Otherwlse, the general provisions of
the laws of this State are applicable. 29 U.8.C.H1.,
Sec. 20h; 42 U,8.C.A., Sections 502, 502(a); Article
5221b-Sections 9(a), 9(1), 10 and 11, R. C, 8.

Very truly yours

%OVED . ATTORNEY GENERAL OF T
e . “Ij By- %'::’.}"‘ W ; .

Robert 0. Koch
Assistant

(teer Do
ATTORNEY GLuslAL
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