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OFFICE OF
THE ATTORNEY GENEBAL

AUs-nN. TEXAS
ICE DANIEL FAGAN DICKSON
!:rl:onnw GENERAL ’ February 20, 192}8 FIRST ASSISTAST
Hon. John A Roﬁberg Opinion No. V-507
County Attorney o T ’
Gonzales Coulity Re:. The authority of the

Gonzales, Texas Commissloners' Court to
. dissolve a road dis-
trict which has an
authorization for the
issuance of bonds and
upon which no action
has been taken.

Dear Mr. Rombérg:

Your request for an opinion of thls Department
relating to a bond authoflzation and the dlssolution of
Road District No. 11 in your county is, in part, as fol-
lows:

"By order of the Commissioner's Court
of Gonzales Couiity, Texas, dated January lst,
1937, Road District No, 11l was created. This
Road "District No, 11 included the.territory
included 1in Road Districts Nos. 1 and 3 of
Gonzales County, both of which had been in
existence for many years prior to 1937. A
road bond election was ordered by the Commig-
sioner's Court on January 27th, 1937 'to de-
terminé whether or not the bonds of said Road
District No. 11 of Gohzales County, Texas
shall be issued in the amount of Forty Thou-
sand-Dollarst!, for the purpose of construc-
tion, maintenance and operation of macadamiz-
.ed, graveled, or paved roads and turnpilkes,
or in aild thereof, and whether or not ad
valorem taxes shall be levied annually on
all taxable property within said Road Disg-
trict No. 11, of Gonzasles County, Texas for
-the” purpose of paying the interest on said
bonds and to provide a sinking fund for the
redemption thereof at maturity, This bond
election carried by the requisite vote., The
Road District No. 11 bonds have never heen
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issued and after the order of the Commlis-
sioner's Court canvassing the returns and
declaring the proposition carried, no fur-
ther action was taken.

"At the time this bond election was
petitioned for, ordered, and voted on, both
Road District No. 1 and Roed District Fo. 3
had outstanding bonded indebtednesses aggre-
gating in excess of $100,000.00.

“The Commlssioner's Court now wishes
to abolish Road District No, 11, and dis-~
pose of the bond authorization, in order’
that the territory can be redistricted more
in 1line with current road demands and & new
bonded indebtedness on the new district can
be created :

QHESTION: How can this suthoriza-
tion to issue $40,000.00 bonds.of Road

Tstrict No. Il voted in 1937 be Bet aside
and the Road District 11 abolished L

“Now, in view of the fact that the .
purpose for which the bonds were voted no .
longer exists, and that the wording of
the validating statute (Article 752Y-3)
merely authorizes and empowers the Com- -
missionerts Court to proceed with the is~
suance of bonds not voled in sccordance -
with the Compensation Bond Title, and that -
over 10 years have passed since the bonds
were authorized, would an order of the Com~
migsionerts Court, reciting such facts, and
ordering and declaring the authorlzation-
void and AisSolving the Rosd District, be
effectusl snd valid to the extent that 1t
would not be necessary for a proposed road
district including portioh~of Réad Diastrict
No,.-11, top comply with Bond Compensation ~
Statutes in regard to the suthorized bonds
of such Réad District 11, when such.gro-;'
posed Roed District votes new. bonds?

’ The Commissioner's Court is a court of limited
jurisdiction and confined to the authority conferred up-
on the cowmrt by the Legislature.
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‘Article 784&, Vbrnon’s Civil statutes, provides
that in the evént any road bond voted or issued by a
county, political subdivision or defined district remain
unsold at the time of the passage of this Act, then the
Commissioners' Court may upon petition order an election
to dotermine whether or not such road bonds shsll be re-
voked ‘or cancelled. -However, the effective date of this
Act was September 22, 1932, and your bonds were voted in
1937, making the provisiona of this Act inapplicable in-
asmach as 1t applies only to those situations 4in errect
at the tine of the -passage of this Act

In the case of Orr v. Marrs, 47 sS. W. (2&) 440
the court stated‘ .

"Fhe bonds cannot "be revoked or cancel-
led by any agency unless the power. 'to do so.
1s conferred by legislative authority and
any doubt as to the existence of such power
1s, under well established’ principles, re-
solved against its existence.

Your factual situation reflects that Road,Dis-
trict Ho. 11 .ificluded Road Distriéts Nos. 1 and.3 in
Gonzales County, both of which had an outstanding bond-
ed indebtedneds in excess of $100,000,00, diid that ii
the creatiofi of Road District FNo. 11 the Commiasionérs!?
Court failed to comply with the Compensation. Bond Act.

. ‘Articie 767&, ?.'C. 3.; provides as féllows:

“Where - any road district created under
the provisions of this.Act includes within
i1ts 1imits any previously created road dis-
trict; or any political subdivision or pre-
cinct having at such time road bond debts
ontstanding_ such included district or sub-
dlvlision shall be fully and fairly compen-
‘sated by the new district in an amount equal-
to the amount of the bonds outstanding against
such included subdivision or district, and.
which shall be done in'the form and manmner
prescribed fof the issuance of county bonds
under Sections 25 to 27, inclusive, of this
Act, except the petition shall be signed by
fifty or a majority of the resident proper-
ty taxpaying voters of the new district, and
the bonds proposed to be lssued shall be for
the purchase or construction of roads in
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the included subdivisons or districts -

and the further construction; maintenance
and operation of macadamized, graveled or
paved roads and turnpikes, or in aid there-
of. Acts 1926 39tk Leg., 1st C.8., p. 23,
ch, 16, Sec. 28.

In San Antonio & A, P, Ry. Co. v. State,

App.) 95 8. W. (2d) 680, the court said:

"Section 28 (Vermont's Ann, Civ. St.
art. 7674}, in connection with sections
25 to 27 (Vernon's Ann, Civ, 3St. arts,
T6Ta<T6Tc), of sald act provides that
where any road district created under
the provisions of said act includes one
previously created and having road bonds
outstanding, such included district shall’
be fully and fairly compensated by the new
district in this manner: An even exchange
made with the holders of the outstanding
bonds, and If this cannot be done, then an
equal amount of the new bonds marked 'non-
negotiable! shall be deposited with the
county treasurer for the credlt of the in-
terest and sinking fund as & guarantee for
the payment of such outstanding bonds that
have not been exchanged, after which no -
levy shall be made under the original bond
lasue, but in lieu thereof, from the taxes

¢co0llected on the new bond issue shall be

passed to the credit of such included dia-
trict the necessary sums (interest and
sinking fund as so collected) to be used
to pay in full the outstanding bonds there-
of. o :

It will be seen from the foregoing that the
Comml.ssioners! Court of Gonzales County, in creating: -
Road District No. 11 failed t6 comply with Article 7674,
supira, and it is the opinion of this Department that
Road Digtrict No. 11, although créated by -the Commis-
sioners! Court, did not function pursuant to law; and
even though a bond issue was authorized in saild dis-
trict, the same 1s of no force and effect.

M

(Com.

Inasmich as no bonds were issued, it 1is assum-

ed that no tax was levied in Road Digtrict No. 11 for
the indebtedness in Road Pistricts Nos. 1 and 3. There-
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fore, it follows that Road Digtricts Nos. 1 and -3 were
not affected by the creation.of Road Bistrict No. 11 on
January 1, 1937 -since thé purpose for which said dis-
trict was created was never put in exlstence., The dis-~
trict never did function as a district. .

- It is trde that the 50th Tegislatire (Art,
752y-3, V. C. 8.) validated unissued bond issués of road
districts, such as Road Pistrict NHo. 1l. Validating
acts, however, are usually enacted for the purpose of'

. curing matters of procedure or mechanics, and it is our
opinion that by necessary implication the Act would ap-
ply only to bond issues, the proceeds of which could be
ugsed to carry out the mandate of the voters. For in-
stance, 'suppose a situation where county bonds are voted
to construct a specific road, and after the proposition
18 voted upon but béfore the bonds arsé issued and deliv-
. efed, the 3tate Higlivay Department designates thé road”
. ag & state highway and fully constructs the same. It is
clearly evident in such a situation that the purpose for
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which said Bonds were voted would cease to exist., We do

not think that it could be the leglslative intent in the
onactment of such a validating act that ssid bonds could
theréafter be lssued and sold. The Act could apply only
to bond issnes, the proceeds of which could'be used to
»carry out the bond purpose.

. ' Based upon your factual situation, it 1s our
opinion that the road district never came into active
existence., Before a néw road district, which includes
& previously created district with‘outstanding bonds,

~ can effectively come into exlistence, compensation bonds .

mast be voted. Compénsation honds were mever votéd in

the situation under conslderation; moreover, the parpose

for which the road bonds were voted in.Bistricthe;'ll
no longer existia. Wo do not think that the word "abol-
ish® could be applied to such a district, for the.same
would necessarily contemplate previous and actual exis-
tence., We do think that the Commlssioneirs! Court, un-
der the circumstances, would have the power, implied at
least, to rescind its former order. It passed an order
purporting to establish the district for the coastitu-
tional and statutory purpose, but that purpose was not
carried out, and has now ceased to exist. Within its
valid discretion, therefore, the court may determine to
rescing its former order.
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After the mescission of such order, the court
may, if 1t so determines, create another road district
under the statutory procedire, which distriet would in-
clude part of the territory which was purportedly with-
in the district, the order for the establishment of
which was rescinded. '

~ SUMMARY

.1. The creation of a road district
which includes a previously created road
district with an outstanding bonded in-
debtedness, requires ¢ompliance with the
provisions of the Compensation Bond Act
‘and - compensation bonds must-be voted.

2. An Act which validates previous-
1y voted but unissued bonds does not ap-
ply to bonds if the purpose for vwhich
they were voted no longer exists.

. 3, The Commissioners! Court of -
Gonzales County, Texas, under the facts
submitted, may by appropriate order
rescind its previously enacted order -
under which Road District Fo. 11 was
purportedly estdblished, and may there-
upon establish another road district - -
which would include part of .the terri- o
tory which was purportedly within said
Roa-d District NOQ 11. ) ) L

Yours very truly, -
ATTORNEY GENERAL, OF TEXAS

'
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Asgiatant

APPROVED: .

FIB$T ASSISTANT
ATTORNEY GENERAY



