THE ATTORNEY GENERAL
OF TEXAS

AUSTIN, TEXAS

May 13, 1948

Hon, R, V. Rayford Opinion No. V-575

County Auditor ' N

Rusk County ‘ Re: The procedure to be

Henderson, Texas follaved by the Coun-

' 'ty Clerk when request-

ed to furnish certifi-
ed coples of letters
testamentary, letters
of guardianship, and
the like. '

Dear Sir: :

_ "Reference is made to'yonr'recant requOst
vhich reads, in part, as follows: ‘ .

"Phe County Clerk of this County has ask-
ed me to write you for an opinion or rul-
ing on the matter of Letters Testamentary,
Letters of Administration and Letters of
Guardlanship, in probate matters. . .

"Nov{ as to Article 3405, in order to is-
sue 'Other Letters' must we have proof of
loss, or can as many original letters be
issued to the person who has qualified as
he may desire? Letters are needed in some
matters quite often -~ such as payments of
oll royalties, ets., cashing Government
bonds, all veterans matters, ete., Can this
be done - or can letters be ispued at the
request of such a company or agency, acting
in behelf. of the person who hag qualified.

"In giving us your opinion, we would spe~
cifically like to know 1f 1t is irregular
to record in the Probate Minutes a copy of -
Letters 1ssued to a gqualified person, and
then henceforth to issue certified coples
of such letters, from the record. . Or, up-
on request of any person or agency acting
in behalf of the qualified person, shall
original letters be i1ssued as they are
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needed?

"0Or, would 1t be more in line with the
meaning of the 8tatutes for the Clerk to
lssue and deliver original letters upon
qualification, noting the same on the
Probate Docket, and then issue Certifli-
cates stating that letters were lasmued
upon such and such a date, and that the
administration 1s still in full force.

~and gffect?

tion

lowsa:

Section 20 of Article V of the State Oonstitu-
provides, 1n part, as follows:

"fhere shall be elected for each
county, by the qualified voters, a coun-
"ty ¢lerk, vho shall hold his office for
tvo years, who shall be clerk of the
County and Commissioners' Courts and re-
corder of the county, whose duties, per-
quisites and fees of office shall J0e pre-
scribed by the Legislature, . o Pl

Articles 3401,&nd 3402, V.‘C.-s.,rare as fol-

“™Art.. 3401, ‘Olerk shall 1ssue let—'
.. ters -

"Whenever an executor or administra-
tor has been qualified in the manner re-
quired by, law, the clerk of the court
granting .the letters testamentary or of
administration shall forthwith issue and .
deliver the letters to such ezecntor or
sdministrator,”, ;

""Art;f3#02._ What constitutea lettens - j

"Lettcra testaucntary or of aduinis-n“ .
tration shsll be a certificate of the clerk
of the caurt granting the same, attested by .
the seal of. such court, and stating that. = .
such e:egutor o adninistrator, as the case - .
mey Ve, has duly qualifiied as.such as-the ..
law requireg, the date of uucg qualifioation,r
-and the nane ot ths deoeapod. | .
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Article %133, V. C. S,, provides that:

“When ‘a person appolnted guardian has

qualified as such, by teking the oath ‘and

" glving the 'hnnd nnnrﬁﬂpd by law, . the clerk
shall 1gsue to him a certificate under seal,
stating the fact of such appointment and
qualification and date thereof; which cer-
tificate shall constitute letters of guar-
dianghip, and be evidence of the aathority
‘of such pergon to act as guardlan.

follows:

Articles 3404 and 3#05, V. C. 8., provide as

“Art. 3404,

"When two or more persons qualify as

executors or administrators, letters sha}l
be 1ssued to each of them 80 qualifyipg

"Art. 3405,
"When lettdrs ‘have been destroyed or .

lost, the clerk may issue other letters '
in thoir stead, which shall have the same
. force and effect as the original letters.h‘

' Althoug_ h there are no statutes desling with
IOst or destroy 1

ettera of guardianship, Article s

"The provisions, rules and regula-

tions. which govern estates of decedents

shall. apply to and govern such guardian-
shipd, whenever the seme are applicable .-
and not 1ncone%stent wilth any provision

of this title.-

By virtue of the above sgtatute, what we have

to say in pegard to lettere of administration and tes-
tementary is also applicable to letters of guardian-

ships.

It is apparent from the conatitutional pro-

visions quoted above that the County Clerk may perform
only those dutiqs which are imposed upon him by law.

R

The statutes do not authorize the County Clerk
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to record letters of administration, testamentary or

guardianship. DNelther 1gs there any asuthority whereby
the County Clerk may issue such letters to any person
other than those who have qualified azs sdministrator,
executor or guardian according to law,

Ir, however, .such letters have been lost or
destroyed, provision 1s made under Article 3405, supra,
for the issuance of other letters in their steed. Al-
though third persons may demend and the County Clerk may
issue a certificate of the transcript of the record of
any estate, upon paylng the required fee, such persons
are not entitled to receive letters of administration,
testamentary or guardianship.

Article 3295, V. C. S., provides, in part, as
follows:

"The clerk of the county oourt shall
keep a record book to he styled, ‘'Judge's
Probate Docket,' and enter therein:

"4, A minute of all ordérs, Juag-
ments, decrees and proceedings hadnin
the estate, -with the date thereof. -

"It is apparent from the foregoling provisions
that after a person has been duly appolnted administra-
tor, executor or guardian, and has taken the oath and
glven bond, it 1s mandatory that the County Clerk issue
proper letters to such person.

The performence of such duty by the County
Clerk is incidental to and & part of the proceedings
mentioned in the above Article, This being true, we
believe the statute contemplates that the ounty Clerk
should enter in the Probate Docket the date, and the
name of the person to whom such letters were lssued.

Article 3930, V. C, 8., provides, in part,
that? | o .

"Clerks of the county Court shall re-
ceive the following fees: ., . .

' "Each tertificete to any fact or facts
‘econtained in the records of his office, with
certificate and seal, when not otherwise pro-
vided for ' «50
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Therefore, in view of the foregoing, 1t 1s our
opinion that the County Clerk may make s certificate that
letters of sdministration, testamentary or guardianshlp
have been issued in such estate or guardianships, the
date of such issuance and the name of the persons to whom
they were issued.

SUMMARY

The original letters of administra-
tion, testamentary or guardlienshlp must
be lost or destroyed before the County
Clerk may issue other letters. Article
3405, v. CO So

The County Clerk may not record in
the probate minutes a copy of letters of
administration, testamentary or guardian-
ships. Neither 1s he authorized to issue
such letters to third persons. However,
after such letters have been lssued to
the proper persons, the County Clerk may
then lssue a certificate of such facts
vhich may appear of record. Articles
3295 and 3930, V. C, 3, '

Yours very truly,

ATTORNEY GENERAL OF TEXAS

By ,féji;zdk:e.dizé%§:~a./

BA:mw Bruce Allen
Agsigtant

APPROVED;
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