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County Attorney

Refuglo County ~ Re: The authority of a
Refugio, Texas Special County Judge,

elected by the local
bar to serve during
1llness of the County
Judge, to preside
over the Commisslion-
ers! Court and relat-
ed questions.,

Dear Sir:

Reference is made to your recent request which
reads, in part, as follows:

"Our County Judge is sick and can-
not attend his duties as County Judge.

“Our County Judge is, in addition
to County Judge, Ex-Officio County School
Superintendent. '

"A day or two after the Judge be-
came sick, the lawyers of the local bar
elected a Special County Judge to take
his place, and the commlssioners not
knowing a Special Judge had been appoint-
ed, elected one of its members to preside
over the court during the absence of the
County Judge.

"My questions are as followa:

"1. Is such Special Judge to act as
Ex~-officlo School Superintendent?

"2, Is such Special Judge to preside
over the Commissioner's Court? .

"3, When does the authority or power
of the Special Judge cease or terminate?”
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Article 1934, V, C, S., 18 as follows:

"If a county judge fails to appear
at the time appointed for holding the
court, or should he be absent during the
term or unable or unwilling to hold the
court, a special county judge may be elec-
ted in like manner as is provided for the
election of & special district judge. The
special county judge so elected shall have
all the authority of the county judge while
in the trial a i sition . cas

in said court during the absence,

inabllity, or such refusal of the county
judge. Similar elections may be held at
any time during the term, to supply the
absence, failure or inability of the coun-
ty judge, or any special judge, to perforam
the duties of the office. When a special
county judge shall have been so elected, the
clerk shall enter upon the minutes of the
court, a record such as is provided for in
1ike cases in the district court., = (Emphasis
added throughout)

Article 1887, V. C. S. reads as follows:

"Should the judge of & district court
on the first or any future day of a ternm,
fail or refuse to hold the court, the
practicing lawvyers of the court present
may elect from among thelr number a spe-
cial judge vho shall hold the court and
proceed with the business thereof,

Under Article 2107, V. C, S. the county judge
of Refugio County is the ex-officio County School Super-
intendent.

. With reference to the powvers and dutles of a
special judge elected by the attorneys of the Bar, it is
stated in Tex, Jur,, Vol. 25, p. 325

"During the continued absence of the
regular Judge, or his contlnued unwilling-
ness to serve, & special judge elected by
the attorneys is, withif the meaning of the
constitution and laws, & judge of the court.

"+ « «» He has a2ll the -authority of s regular
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Jjudge with respect to cases that proper-
1y come before him, or, at least, he has
such of the regular judge's powers as
are necessary to enmable him to transact
the business of the court."

Article 1934, supra, plainly states that the
special county judge so elected shall have all the
authority of the county judge while in the trial of

cagse pending in said court during the absence, inabil-
ity, or such refusal of the county judge.

In the case of Markwell v. Galveston County,
186 3.W.(2d) 273, the court said:

"Its terms, however, do permit a coun-
ty Judge 'to be elected in like manner as
is provided for the election of a special
dlstrict judge', etc.; =0 that, when the
provisions of such other statutes are read
into it, 1t seems clear that not only vas
& special county judge msde a judlcial of-
ficer of the State, but he was endowed with
all of the authority of the regular county
judge while in the discharge of his dutles;
in other words, he was expressly made the
same kind of an officer while in the dis-
charge of such judicis] duties as all the
other Jjudges, all of whom, without excep-
tion, were given compensation for their
services."

The court states that the special county judge
1z made the same kind of officer while in the discharge
of such judicial duties. In other words, the special
county judge may perform &ll the duties that the regu-
lar county judge may perform only with reference to
cases being tried before him, but he does not "step in-
to the shoes of the regular county judge for all pur-~
poses.

In the case of Holland v. Harris County, 129
Tex. 118, 102 8.W,(24) 196, the Supreme Court impliedly
held that a wspecial district judge elected in the same
manner and under similar circumstances as was the spe-
cial county judge in this came, was not legally a mem-
ber of the County Juvenile Board as a result of such
election even though the reguler district judge was a
member of sald board. We believe the same principle of
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%av is applicable here in regard to the special couaty
udge.

In the absence of any statute authorizing the
same and in view of the foregolag, 1t is our opinion
that the special county Judge of Refugio County elect-
ed under the provisions of Article 1934, 1is not the ex-

officlo county school superintendent by reason of such
alection,

Section 18 of Article V of the State Constitu-
tion provides, in part, as follows:

"The county commissioners so chosen,
with the county judge, as grosigégg of -
ficer, shall compose the County Commission-
ers éourt, which shall exercise such povers
and jurisdiction over all county business,

- as 18 conferred by this Constitutiom and the

laws of the“Stato, or as may be hereafter
prescribed.

Article 2342 amd Article 2343, V, C. S. are as
follows: -

"Art. 2342, The several commission-
ers, together with the county judge, shall
compose the 'Commiszioners Court,' snd the
county judge, vhen present, shall be the
presiding officer of said court.

"Art. 2343, Any three members of the
said court, including the county judge,
ahall constitute a quorum for the trans-
action of any bualnnag, except that of
levylisg s county tax. -

: In the case of Dalton v, Allen, 215 S.W. 39,
the Supreme Court stated:

" . . & quorum for the transaction
of such business of the commissiopers’
court as that referred to in the certi-
ficate of the Court of Civil Appeals 1is
constituted by any three commissioners,
or by the county judge 2nd any two com-

-missionsrs, and hence the order under at-
teok was duly psssed at a meeting of the
court, with & quorum present, regardless
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of the participation of the county judge.”

The courts of this 3tate have not passed up-
on the question of whether the special county judge
elected under the provisions of Article 1934 is also
to preside over the county commissioners! court, How-
ever, in Kentucky, where the State has similar consti-
tutional and statutory provisions to ours, and vhere
the county flscal courts perform practicelly the same
duties as our county commissioners' court, the Supreme
Court in the case of Jefferson County Fiscal Court v,
Grsuman, 136 8.W.(2d) 1102, said:

", . . that a county judge may appolint
a pro tem, county judge to perform all of
the duties of the regular county judge in
hisg absence, muat be interpreted as auth-
orizing the pro tem. com
form only those duties ¥ : ]
the county judge as such, and not those
other duties which  gounty juydge himself
is authorized to parform 4 :
personally made, by sgpction of the

onstitution, a member ¢f the fiscal court
and, as such, ex-officio its presiding of-
ficer,

See 8130 Martin v, Stumbo, 140 8.W.(2a4) 405.

Also in a former Attorney CGeneral's Opinion
No. 0-5374, in ansvering this question, it waas stated:

"Ag heretofore stated the selection
or appointment of & special county judge 1is
proper only upon the conditions specified
in the Constitution and statutes. We fail
to find any statute suthorizing the election
or appointment of a special county judge to
preside over or act as a member of the com-
missioners' court. Therefore, it 1s our
opinion, that no speclal county judge can
be elecged or appointed to perform such .
duties.

Therefore, 1n view of the foregoing, your se-
cond guestion 1s answered in the negative.

With reference to your third question, we as-
sume that pursuant to Article 1934 apd under the pro-
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visions of Art. 1887, the special county judge was
elected to serve in the place of the county judge dur-
ing his absence apd inability to serve.

In the case of Ex Parte Templeton, 186 S.W,
(24) 68, where the regular district judge was on active
duty in the service of the United States Navy, the prac-
ticing lavyers of sald district elected a special judge
of sald court during the absence of the regular judge
in compliance with the provisions of Article 1887, V_ C,
S,, and the court held that:

"There was no vacancy in the office
of district judge, and therefore the prac-
ticing attorneys had a right to elect a

speclal judge to serve during the absence
of the regular judge, . . .

Therefore, since the special county judge was
elected to serve during the absence and inablility of the
regular countg judge to serve under the procedire set out
in Article 1887, et seq., and in vievw of the foregoing,
it 1s our opinion that such special county judge may con-
tinue to serve from term to term in the absence or inabil-
ity of the regular county judge.

SUMMARY

A special county judge elected under
the provisions of Article 1934, V. C, S,
is not authorized to act as ex-officio
school superintendent. Holland v. Harris
County,102 S.W.(24) 196.

A special county Judge elected under
the provisions of Artiocle 1934, V, C. S,
1is not authorized to preside over the com-
missionerse'! court, Jefferson County Fiscal
Court v. Greauman, 136 S.¥,(2d4) 1102; At-
torney General’s Opinion No. 0-5374.

A special county Jjudge elected under
the provisions of Article 1934, V, €, S.
may continue to serve from term to term
during the absence or 1lnability of the
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regular county judge., Ex Parte Temple-
ton, 186 8.‘”.{2«1) 68,

Yours very truly,
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