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County Attorney
Throckmorton County Re: The legallty of employ-
Throckmorton, Texas _ ing the wife of a county

commissioner as the coun-
ty home demonstration
agent. :

Degar Sir:

You request an opinion from the Attorney Gen-
eral upon the above subject matter, '

- Your fact situstion, briefly stated is that
the present County Home Demonstration Agent for Throck-
morton County has held that position since 1947. At
the January term, 1949, the Commissioners*®* Court madse
the following order:

"It is ordered by the Commissioners!
Court of Throckmorton County that the sum
of Eleven Hundred end Forty Dollars (31,1-
40,00) be appropriated and the same is
hereby appropriated out of the funds of
the county to be used as a part of salary
of a Home Demonstration Agent, to be as-
signed to work in this county by the ex-
tension service of the Agricultural and
Mechanical College of Texas, , « " .

The lady holding this position is now engaged
to marry one of the County Commissioners. Upon this:
fact basis you submit the following gquestions:

*)l. Will the marriage of the Home
Demonstration Agent and the County Commis-
sioner of Throckmorton County cause her to
become ineligible to hold her position ime

- mediately upon merriage under the 'Nepo-
tism' Statute, Art. 432 of the Penal Code
of Texasg?

"2, If such marriage does not cause
her to become ineligible during the year,
1949, will it render her ineligible for sub-
sequent years while her future husband is
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County Commissioner of Throockmorton County;
Texas," : '

Article 432 of the Penal Code of Texas - thﬁ
Nepotlism Statute - ls in part as follows: :

"No officer of this State or any of-
ficer of any, . , county, , ,» Judge of
any court, . , shall appeint, er vete feor,
or confirm the aﬁ ointment to any effice,
position, clerkship, employment or duty, of
any person related within the seeond degree
by affinity or within the third degree by
consanguinity to the person so appeinting
or so veting, or te any other member of any
sush board, , , or court of which sueh per-
son so appointing or vetiag may be a member,
when the salary, fees, er esompensation of
such aiyointeo {s to ﬂe paid for, directly
or indirectly, eut ef or from puﬂlie funds
or fees of offiee of any kind eor charaeter
whatsoever,” : '

Articls 435 of the Cede deelares:

"No officer er ether person included
within the third preceding srticle (432)
shall approve any acgount or draw or auth-
orize the drawing of any warrant or order to
pay any salary, fee or compensation of such
ineligible officer or persea, kunowlng him to
be 20 ineligidle.” , : o

' _ We shall first notice a question of kinship
under the Nepetism Statute not hitherto deelded by any
- eourt in this State so far as we are advised, that is,
whether the husband and wife are related in fne prohi-.
bited degree of the Statute. ' .

_ We assume, of course, that the Commissioner
and the Agent are not related by comsanguinity (blood).
"It remains only to consider whether they are related
by arffinity (marriage). '

. Under the rule in this State a wife's bleed
relatives are the husband'a affinity relatives. Upon
the marriage of your County Commissioner and the Demon-
stration Agent, the bloed réelatives of the Agent will
besome the crrlnity relatives of the Commissioner, That
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is to say, her father, mother, brother, sister, son,
and daughter would be related to him by affinity with-
in the first degree, and her grandfather, grandmother,
uncle, aunt, flrst oousin, nephew, niece, grandson,
and grenddaughter would be related to the Commissioner
by affinity within the second degres.

Under the letter of the rule obtaining in
this State as tp kinship by affinity, it is obvious that
& man's wife would not be related to him at all for it
is only "her kin by consanguinity or blood" that becomes
her husband!s kin by affinity. However, when the statute
of Nepotism is construed according to its purpose and in-
tention, it 1s obvious it should be construed to apply to
the relation of husband and wife, for such relation is
closer than the forbidden relations of her blood kin above
enumerated, The evil sought to be remedied would be in-
finitely more obwvious 1f an officer were to appoint his
wife than if he were to appoint her brother, sister, fath-
er, uncle, nlece or cousin, We need not to determine
whether the Penal Statute (Art, 437, P,C,) would be ap-
plied for a violation of the statute, beoause ‘Article 432
in affirmetive terms forbide sueh employment, which is
therefore unlawful, whebher the same be punishable cr imi-

nally or not.

‘ It has been held in former opinions that, under
the Nepotism statutes, a husband could not so appoint his
wife, Opinion V~-359; Opinion 0-31,

We now consider whether or not a demonstration
agent holds & "position"” with the county forbidden by the
Nepotlsm Statute,

Article 164 of the Revised Civil Statutes is
the authority for our cooperative demonstration work in
agriculture and home economics, It reads:

"The Commissioder?s Court of any oounty
of thils States 1s authorized to establish and
conduet cow-operative demonstration work in
agrioulture and home eoconomios in co-opera-
tlon with the Agricultural and Mechanical
College of Texas, upon such terms and condi-
tions as may be agread upon by the Commission-
erse! Court and the agents of the Agricultural
and Mechanical College of Texes; and may em-
ploy such means, and may appropriate and ex-
pend such sums of money as may be negegsary to



effectively establish and carry on such dem-
onstration work in agriculture and home eco-
nomics in thelr respective counties,"

While the demonstration work is a cooperative
plan by which the respec¢tive counties of the State mey
utilize its benefits, nevertheless, it is perfeetliy ob-
vious that the county availlng itself of such plan ne-
cessarily makes such accepted demonstrator its own agent
and employee. The language "may employ such means, and
- may appropriate and exgend such sums of money as may be
" necessary te effectively establish and carry on such
demonstration work in agriculture and home economics in
thelr respective counties,™ is the ambit of their power.
It can meke no difference that the A & M supplies the
demonstrators for such county service., By this legisla-
tive plan the State encourages the trainlng of demonstra-
tion agents by our own Agricultural and Mechanical Col-
lege and assures competent agents throughout the State,
No reason 1s discernible why the employment of the demon-
stration agent does not come within the employment prac-
tice condemned by the statute,

Cpinion No, 0-4372 by a former Attorney Ggneral,
cited by you in your brief, does not involve any question
. of nepotism., It merely affirms the authority of the Com-
missioners' Court of a county to make continuous annual.
appropriations for compensating the agent. Nor is the re-
lation of the county to the demonstration agent analogous
to the relation between the county and an elective offi-
cer of the county or a precinct, as you suggest, for in
the case of an elective officer the county has no control-
ling discretion whatever as to the seleoting or the com-
pensation of such officer, whereas, in the present case it

This brings us to the question of whether or not
your situation is controlled by the fact that the demon-
stration agent was the employee of the county prior to her
marriage to the county commissioner. The case of Falrless
v. The Cameron County Water Improvement Distriet No, 1, 25
S. W. (2d) 651 is informative. It 1is there said:

"Blakeley, a member of the Board of
Directors of the Water Improvement District,
was the husband of a sister of appellant
when he was employed in 1928, and had been
‘a director of such district during four
years before that time, The employment of
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apyellant was a plain violation of the Nepo-~
tiam Law, and he has no ocause to complain
because of his discharge by the board of di-
rectors, who, upon learning that they were
aoting ocontrary to law, promptly discharged
him and relieved themsselves of any charge of
wilful disobedience to the law., They oould,
and perhaps should, have rsfused to pay him
anything for the month of February in the
first part of whioh he was discharged."

This office in Opinlon No. 0-1408 ocited and
‘quoted the Fairless-Cemeron case in augport of its hold-
ing that where an employes upon a monthly basis beocame
ineligible for the appolntment under Article 432, employ-~
ment after the first of the sucoeeding month would have
been in d4ireet violation of the Fenal Code, The opinion
¢ites an earlier opinion, No, 0-361, where the employment
was made at a time when the relationship did not exist;
therefore the employment at the time was legal, and the
contrect for its term (school distriot supsrintendent)
was not made vold,

It was held during the present administration
that the election af a trustee to a board of school trus~
tess, who is related to a teacher of such achool holding
a valid existing ocontrect with the board, does not make
void such contract under Artiole 432 of the Psenal Code,
(Opinion No, V-184) ¢

~Upon thease considsrations,: you are advised that
the contyact by which the County employed the Demonstra-
tion Agent is not made void by her supervening marriage
to one of the commissioners; but upon the termination of
the period for which she was employed she would be ineli-
gible for re-employment if her husband is one of the com~
misgioners,

Ws have answered your questions in this manner
becauss we are unable to determine from your atatement
whether the agent's employment was for a year or merely
by the month, terminable at the end of any month by either
party. The appropriation by the court of a sum suffioient
to compensate the agent for a year does not necessarily
show that there was an employment for any definite time.
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SUMMARY

The employment by a county of a County
Demonstration Agent in cooperation with the
A & M College comes within the provision of
Article 432, Fenal Code, forbidding nepo-
tism, TFor such employee to marry a member
of the Commissioners!'! Court would not oper-
ate to make void the sexisting contract be-
tween the Agent and the county, but it would
remain valid to the end of the term of em-
ployment. Falirlgss v, Cameron County Im-
provement District, 25 S. W. {(24) 851; Attor- -
ney General's Opinion No, V-184,

Yours very truly,
" ATTORNEY GENERAL OF TEXAS

Ocie Spe6r
0S8 :whb Asslistant
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