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County Attorney
Fayette County Re: The right of the County
La Grange, Texas ‘ Judge to & commission on

astual cash receipts of a
guardian when he required
Re reports or accounting
®R gsusk receipts durimg
the guardianship.

-pinr Sir:

L Reference is made to your recent request whioh
reads ia part es fellews: . :

"The question has arisea whether or not
' the County Judge is emtitled to 3 of 1% com-
aission upes the aotual oaskh recelipts of the
guardiaa the follewing faot sltuation:

*"Over ten Yyears ago the guardian was
appeinted sver his minor ohildren by the
Gounty Ceurt of Fayette County, Texas, and
the guardian 4uly qualified at said time
‘and filed his inventory siad appraisenent,
whioch was appreved at salé time. .Sinee
that time n0 amrual agosuntiags er any-
thing whatsoever was done in said guardian.
skip until the guardian om December 8, 1948,
filed a brief report showing that kis wards .
had new reséhed their majority, that he had
delivered all properties to them to which
they were eatitled to aad astached to said
finsl Trepert a release frea sait wards duly
acknowledged by them in whioh they too state
that they Bave resehed thelir majority and
Rave aads o cemplete settliement with their
said guardiam, and spesifically release
Sim fromn all further llabkility By wirtue
of sald guerdianshiy. Ia this finel report
of the cnqat:a- aothing whatsoever 1a shown
as tO what the scotual eash recelpts of such
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guardian were during such guardianship,

I am herewith enclosing a copy of such
final report of said guardian, to which
was attached the release of the former
wards. The Court acted on this final re- -
port and release of the wards theretc at-
tached, and closed the guardianship, and
fully discharged the guardian. All Court
costs incldent to this closing of the guard-
ianship have been paid by the guardian with
the exceptlion that the question has arisen
as to whether or not the County Judge 1is
entitled to 3 of 1% of the actual cash re-
ceipts of such guardian during such guard-
ianship. Even though such final report of
the guardian does not show it, the guard-
ian actually did have some cash receipts
during said guardianship.”

The pertinent portion of Article. 3926, V., C,
S., 1s as follows:

"The county judge shall also receive
the following fees:

. "1, A commission of one-half of one
per cent upon the actual cash receipts of
each executor, administrator or guardian,
upon the approval of the exhibits and the
final settlement of the account of such
executor, administrator or guardian, but
no more than one such commission shall be
charged on any amount recelved by any such
executor, administrator or guardlan."

The case of Grice v. Cooley, 179 S. W. 1098,
is authority for the proposition that the word "ex-
hibit"” as used in the above article includes annual
aceounts, It 1s also stated in the abdive cited case
that:

". o « By artlcle 4186, R. S. 1911,
guardiana are required to present an annual
account under oath showing, among other
things, ‘a complete account of receipts
and disbursements since the last annual
account.' Upon presentation of such annu-
al account, it is by subsequent provisions
of the statutes made the duty of the then



Hon. J. P. Hart, Page 3 (V=786)

presiding county judge to conduct a hear-
ing thereon, and, if he is satiafied that
the account ls correct, 1t is his duty to
approve same. Having made it the duty of
the county judge to approve such aceounts,
and having allowed a fee of one-half of 1
per cent upon the 'actual cash receipts?
shown thereby, it surely follows, it seems
to us, that the commiassions are payable
upon such approval, for the reason that
they were clearly intended for the benefit
of the officer performing the duty, . . . "

Iz A. G. Opiaion No. 2692, dated May 19, 1927,
the question was asked:

". « » Where & Guerdian collects money
from 1924 to December 31, 1926, during the
Ex-County Judge's administration, and makes
no report to the County Judge until t he pre-
seant County Judge took office, January 1,
1927, which one of the two Jjudges 1s en-
titled to the one-half of one per cent?

"Is the former Judge who looked after
all the approval of orders convering deals
during the colleetion or is the Judge in
office who has approved the exhibits en-
titled to the one-half of one per cent.

No report was made during 1924, 1925,

1926 as required by law, and none made
until the present County Judge took office
and required it."

It was held that the County Judge who required
the annual aceounts to be filed and then approved thex
was entitled to the fee. In this opinion it is further
stated that:

"We are conscious that the effect of
this holding is to deprive the Ex-County
Judge of compensation for a certain amount
of labor performed by him, but we are less
troubled by this when we take into consider-
atiog the feot that had he enforced the
provisions of Chapter 9, Title 69 of the
Revised Civil Statutes, he woculd have re-
celved this compensation. We realize also
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that the effeot of this holding is to grant
to the present County Judge ocompensation
for a certain amount of labor which he did
not perform, but we are less concerned with
this because it appears that the present
official did compel the guardian to comply
with Chapter 9 aforesaid, and file the re-
ports thereby required. “_

There was no annual acoount filed as required
by law nor were any cash reoeipts shown 1n the finsl
account. In view of the foregoing, it 1s our opinion
that the County Judge is not entitled to the one-half
of. one per cent commission under Article 3926,

SOMMARY

‘ ' ‘Where no annual account’ wag filed, and no
cash receipts were shown in the final settlement of »
guardianship, the County Judge is not entitled to the
one-half of one per cent commission under Article 3926,
V ct S-, Grioe V. Gooley, 179 3. wc 1098 Aa Go Opin-
ion No. 2692.
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