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March 25, 1949,

Hon, Joe J, Newman Opinion No, V-792,

County Attorney

Trinity County Re: The maximum compensatiom of

Groveton, Texas County Attorney, County Clerk,
County Tax Assessor-Collecter,
and County Treasurer ané¢ ques-
tions relating to the duties
of County Treasurer,

Dear Sir:

You have requested an opinion on several ques-
tions, the first two of which are:

L. What is the maximum compensation
that the County Attormey, County Clerk, and
County Tax Collector-Assessor may retain as
fees of office in Trinity County? Each of
said officers were allowed to retain the sum
of Three Thousand Dollars in 1944,

"2, What 1s the maximum smount of fees
that the Gognty Treasurer msay retain in Trin-
ity County?

Trinity County has a population, according te
the 1940 Federal Census, of 13,075 inhabitants., We are
informed by the Comptroller that the Commissioners! Court
has placed all County and precinst officers (with the
exception of the Sheriff and Constables, whe are on a
‘salary basis by virtue of Article XVI, Sectiom 61 of the
Texas Constitution) on a fee basis. Therefore, the com=
pensation of the County Attorney, County Clerk, and Coun=-
ty Tax Assessor-Collector is governed by the provisiomns
of Article 3883 and 3891, It was held in Attorney Gen-
eral's Opinion No, V-13 that the maximum compensation of
such officers imn counties of less than 25,000 inhabitants
was $3,750, \

The compensation of the County Treasurer of
Trinity County is governed by the provisions of Article
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3943, and your second question 18 ansvered by Attorney
General's Opinion No. V-231, a copy of which is enclosed.
.This Opinion, which construed H, B. 2688, Acts of the
50th Legislature, 1947, amending Article 3943, held that
upon the effective date of that bill, the Commissioners’
Courts of those Counties governed by the Act were au-
thorized to increase the maximum amount of lawful com-
mission the County Treasurer may retain in an additional
_ smount not to exceed 25 per cent of the maximum sum al-
loved under the law for the fiscal year of 1944, Since
the maximum compensation the County Treasurer of Trinity
County could receive in 1944 under the provisions of Ar-
ticle 3943 wvas $2,000, his meximum componaation nov is

.,#2 soo $2,000 plus #500)°

- Your third quostlon reads as follows:
-*3, How are the above named officers
paid, whether by retesmtion of fees or by
voucher duly approved by the order of the
Commissioners Court?"

- It was hold in Attorn.r Gonortl's Opinion Ko.
: 0-6560, & copy of vhich 15 enclosed: _

"From the abovo ve are forced to the
. eonclusion that all the tax money collected
by the tax collector and assessor for the
county 'after reserving his comuilnion for
collecting the seme’, § . -
assessor and colle ston -
' Aifter this money reaches he county
reasury the county tax assesser amd 60l~
lector 18 pald for the assessment of the
taxes out of the first tax money collected,
in accordance with the statute whioch rornor-
1y applied only t¢o the tax assessor
Yiich'is set out sugra (Article 3938):
tax collector 1s paid for his services in
collecting the tax moneYy collected by him
in accordance with the statute which, prier
to the consolidation of the two tax offices,
ngg%iod only to the tax collootor (Articlo

. *0Oun ansver te yonr qnnotion, tharororo,
is that tho tax colloctor and assessor shall
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pay into the county treasury all the county
tax money collected by him except such as he
reserves as his commisalion for the collecting
of same, on the total amount collected, and
that he has no authority of law to reserve
any payment out of the tax money collected by
him which would go to himself by way of com-
pensation for his asseassment of taxes,’

Therefore the Assessor~Collector may retain
his commissions for the collection of county taxes and
deposit the remsinder of the tax money in the treasury,
but he cannot retain compensation due him for assessing
taxes,

Articles 2549, 3883 and 3890 provide%
Article 2549:

"As soon as s8sid bhond be given and ap-

groved by the Commissioners Court, and the

omptroller, an order shall be made and en-
tered upon the minutes of said Court desig-
nating such banking corporation, association
or 1ndividual banker, as a depository for
the funds of sald county until sixty (60)
deys after the time fixed for the next se-
lection of a depository; and thereupon, it
shall be the duty of the county treasurer of
sald county immediately upon the making of
such order, to transfer to sald depository
all the funds belonglng to sald county, as
well as all funds bhelonging to any district
or other municipal subdivision thereof not
selecting its own depository, and immedi- -
ately upon receipt of any money thereafter,
to deposit the same with salid depository to
the credit of sald county, distriet and mu-
nicipalities., . . .

Article 3883:

"Except as otherwise provided in this
Act, the annual fees that E%I be retained
by precinct, county and district officers
mentioned 1n this Article shall be as fol-
10w8° o o o



Hon., Joe J. Newman, page % (V-792)

Article 3890:

"The smounts allowed to each officer
mentioned in Article 3883 msy be retained
out of the fees collected by him under ex-
1sting laws; but in no case shall the State
or county be responsible for the payment of
any sum when the fees collected by any of-
ficer are less than the maximum compensation
allowed by this chapter, nor be responsible
for the pay of any deputy or assistant.”

In construing the above statutes the Commis--
s%ot of Appeals in Greer v, Hunt County, 249 S, W, 831,
stated:

“When this statute (now Art, 2549) is
complied with, county funds are carried on
the books of the depository in the name of
the county, and the treasurer has no inter-
est 1in these funds further than that he has
authority, by virtue of his official duties,
to check on the account to discharge county
warrants drawvn by the proper asuthorities and

resented to him for payment, R.S. art. 249
?now Art. 2554). This authority necessarily
ceases, ipso facto, upon the election and
qualification of his successor. No change
is required or made in the account, as it
remains in the name of the county. The
treasurer upon surrendering his office, is
therefore not required to pay over or de-~
liver to his successor any county funds if
he has complied with the law and deposited
2l]l moneys received to the account of the
countg. From the express language of Arti-
cle 2444 (now Art. 2549) it would seem to
be the duty of the treasurer to deposit to
the credit of the county all sums collected
by him, which would include his commissions,

e think the intention of the depository
statutes was to require this to be done and
to require the payment of the treasurer'’s
commissions upon warrants regularly issued
a8 in the case of other claims against the
county. It may be noted in this regard that
article 3888 (now Art., 3890), which appears
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to be the only statutory provision suthoriz-
ing county officials to retain their fees
from funds collected by them, expressly lim-
its that ggivilege to the officers named in
article 3881 (now Art. 3883), which does not
include the treasurer, There i1a therefore
no express authority for his drawing on the
depository to pay thgn vithout a properly
drawvn warrant. . . .

In view of the foregoing the County Treasurer
must deposit all sums collected by him for the County
in the County Depository. . He cannot withhold his com-
missions, but must be paid sald commissions by warrants
regularly issued. The County Attorney and County Clerk
are authorized under Articles 3883,‘3590 and 3891, V.C,
S., to retain their fees from moneys collected by them.

We quote your rifth and sixth questions:

"5. What suthority does the County
Treasurer have in issuing checks for cash
without showing authority or purpose for
the same?

"6. Does the County depository have
suthority to honor checks drawn by the
County Treasurer payable to cash and not
showving by what authority or for what pur-
pose so drawn?"

Article 1713 provides:

“fhe county treasurer shall not pay any
money out of the county treasury except in
pursuance of a certificate or warrant from
some officer authorized by law to issue the
same; and, 1f such treasurer shall have any
doubt of the legality or propriety of any
order, decree, certificate or warrant present-
ed to him for payment, he shall not pay the
same, but shall make report thereof to the
commissioners court for their consideration
and direction."

’ It was heid in the case of Gussett v. Nueces
County, 235 S, W, 857:
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M e payments by a county treasurer

for the benefit and purposes of the county
in pursuance of his designation and capaci-
ty as purchasing agent, made under order

of the commissioners' court or upon the re-
qulsition of the county judge or commission-
ers, instead of in pursuance of certifi-
cates or varrants, are proper credits in fa-
vor of such treasurer, if thereafter, in due
course, they be approved and ratified by the
conmigsioners'! court. Or, in other words,

in the case at bar, it wae within tQ% pgweg

of the commigsioners' court to direct t
' pAa t8 since %%e vere for a laﬁgul up -
508 & it

pose; . t_being true, ve thig;
could ratify g manner in which ef vere
made., - o0 8ay, under facts llke

these, the court itself could correct any
irregularities in the manner of payment by
approving the expenditure later, and ratify-
ing the treasurer's action,

It was held in Attorney General's Opinion Ko,
0-2807:

. +« » unless the county treasurer and
commissioners! court or the county judge have
acted in the manner a8 sbove stated, the
county treasurer cannot lawfully pay money
out of the county treasury elther for com-
missions due himself or for principal and in-
terest payments on bonds, without first ob-
taining warrants or certiricates as required
by Article 1713, supra.”

In view of the foregoing it 1is our opinion
that the County Treasurer does not have authority to is-
sue checks for any purpose except in pursuance of a cer-
tificete or warrant from some officer authorized by law
to issus the same as required under Article 1713, This
does not mean, however, that such authority must appear
on the face of the check. If, however, the County De-
pository has any doubt as to the authority of the Coun-
ty Treasurer issuing such check, the County Depository
has the right and 1t 1is its duty to check to see whether
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the check is drawn in pursuance of a certificate or war-
rant from some officer authorized by law to issue the
same before honoring sald check.

Your seventh, eighth, ninth, and tenth ques-
tions are as follows:

"~ "7. What 1s the meaning of Article 2554
relative to the depository making a monthly
report to the Commissioners Court advising
such court as to the daily balances for the
preceding quarter of the various county funds?

"8. Should the depository send its
monthly statements with its cancelled checks
to the County Treasurer or to the Commis-
sioners Court for the Commissioners inspec-
tion under article 25547

“9, Under the exlsting statutes does
the County Treasurer have any authority to
refuse to submit cancelled checks to the Com-
missioners Court for thelr inspection?

"10. In the event he should refuse to
submit such checks for their inspection by
the Commissioners Court what action can be
taken by the Commissioners Court?

Article 255%, V. C, S., provides:

"« « « It shall be the duty of such de-
pository to make a detailed monthly statement
to the Conmissioners Court at each regular
term of said Court showing the dally balances
to thg credit of each of the funds on deposit,

We gquote the folloving from Attorney General's
Opinion No., 0-6859: ,

"Article 2554 of Vernon's Annotated
Civil Statutes requires the County Deposit-
ory to make to the Commissioners' Court
monthly statements at each regular term of
said court showing the daily balsnces to the
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credit of each of the funds on deposlit. Ac-

cordingly, it is our opiiion, in amswer to '

gour second question, that the Commissioners’
ourt is authorized to consider the bank's

statements issued by the Depository Bank

a8 evidence upon which to base 1ts action

in approving the County Treasurer's and

lenevade e Men A4 el s mamoamdbes an o blha asmsaln s
Wi/kAWYy SULL HUI- P ABPVE WD GO0 WY wlD wQodd Vi
hand, . .

In view of the foregoing it is our opinion
that 1t is the mandatory duty of the County Depository
to make to the Commissioners' Court monthly statements
at each regular term of said Court showing the dally
balances to the credit of each of the funds on deposit,
There is no provision requiring that the cancelled
checks of the County accompany sald statements, There-
fore, the County Depository may send such cancelled
checks to the County Treasurer to aid him in his report
to the Commissioners' Court as required by Article 1711,
V. C. 8., which provides:

"He shall render & detailed report at
every regular term of the commissioners court
of his county of all the moneys recelved and
disbursed by him, of all debts due to and
from his county, snd of all other proceedings
in his office, and shall exhibit to sald
court at every such term all his books and
accounts for their inspection and all vouch-
ers relating tg the same, to be audited and
allowed., . . .

It 1s our opinion that when the County Depos-
itory delivers the cancelled checks to the County Trea-
surer they become a part of the County Treasurer's re-
gordtand subject to inspection by the Commissioners’

oursv,

Since the County Tressurer is reguired to ex-
hibit his records to inspection by the Commissioners’
Court, it is presumed that such officer will not refuse
to perform a statutory duty, and ve therefore decline
to answer your tenth question at thies time,
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SUMMARY

The maximum compensation of the County
Attorney, County Clerk, and County Tax As-
sessor-Collector in Counties umnder 25,000 in-
habitants, where the County officials, with
the exception of Sheriffs and Constables, are
compensated on a fee basis, 1s $3,750. Arti-
cles 3683 and 3891; A, G. Opinion No. V-13.
The maximum compensation of the County Trea~
surer in said counties is $2,500. Article
3943; A, G, Opinion V-231, fhe County Trea-
surer cannot withhold his commissions, but
must be pald bg'warrants regularly lasued,
Greer v. Hunt County, (Comm. App.)} 249 S.W.
831, The Tax Assessor-Collector may retain
his commission for the collection of County
taxes, but he cannot retain compensation due
him for assessing taxes, A, G, Opinion No.
0-6360. The County Clerk and County Attor-
ney are authorized to retaln thelr fees and
money collected by them. Articles 3883,
3890, 3891. It is the mandatory duty of the
County Depository to make monthly statements
to the Commissioners! Court at each regular
term of said Court, showing the daily bal-
ances to the credit of each of the funds on
deposit, It may, however, send the cancelled
checks to the County Treasurer to aid him in
his report to the Commissioners! Court, and
the County Treasurer must submit sald can-
celled checks to the Commissioners' Court's
inspection. Articles 2554, 1711, V,C.S.; A,
G. Opinion No. 0-6459,

Yours very truly,

APPROVED ' ATTORNEY GENERAL OF TEXAS
;msr ASSISTANT By % W
ATTORNEY GENERAL John Reeves

Assistant
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