THE AmRNEY GENERAL.
OF TEXAS.

Ai:s-rm. TEXAS:

2 SANKEL
July 21, 1949
Hon, L, A, Woods . Opinion No. V-858.
State Superintendent ' : '
Department of Education Re: The authority of Pampa In- .
Austin, Téexas . ~ -dependent School District to
) assess taxes on liguor on the
retailer’s entire cost includ-
ing Federal taxes paid.
Dear Sir:

. Your request for an opxmon rea.ds-

“We would like ‘to ask if the Pampa. Independent
_School District is justified in assessing taxes on liq-
nor in retail liquor stores against the entire’'cost of the
liquor to the dealer which inclndes the 60% Federal tax
which: is a.ttached to the merchandxse in the form of tax
stamps. .

-Section 'l of Article VIIT of the Constitution provides:

“Taxation shall be equal and uniform. All prop-
erty . . . shall be taxed in proportion to its value, which
shall be agcertained as may be provided by law.” (Em-
phasis a.dded throughout.)

A a:‘ection 11 of the same Article provides-

“And a.ll lands and other property . «'» shall be .
assessed at its fair value...”

Section 20 of the same Article provides:

“No property of any kind in this State shall ever
be assessed for ad valorem taxes at a greater value
. than its fair cash market value nor shall any board of
equalization of any counfy or political subdivision or
taxking district within this state fix the value of any prop- -
erty at more than its f.a.n- cash market value,”

Ar,t:.cle 7147, v. C. S., p;-ovxdes in paxrt:

“Personal property, for the purposes of taxation,
shall be construed to include all goods, chattels and.
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effects, and all moneys, credits, bonds and other evi-
dences of debt owned by citizens of this State,"

Article 7149, V, C, S,, in defining the term “value® Pro-
vides: . ’

*The term, ‘true and full value' wherever used
shall be held to mean the fair market value. in cash,
at the place where the property to which the term is
apphed shall be at the time of assessment, bemg the
price which could be obtained therefor at private sale,
and not at iorced or o.uctxon sale,”

_A_'rticle 71?_4,.\?". C. S,, provides in part:

“Personal property of every description shall
be valued at its true and full value in money,”

-School districts do not have the mherent or, implied
power to tax, However, the author:.ty to levy and collect taxes for
the support and maintenance of thé public free schools has bee P
conferred 'by grants contamed in the Constitution and statutes. The
taxing powers conierred on the school d1stncts nmlude the power '
to tax persona.]. property as well as rea.'lty

It is clear from the constitutional and sta.tutory provi-
sions above mentioned that the sta.nda.rd or basis £or the valuation
of personal property for tax purposes is that of the'fair cash mar-
ket value of the property

The vo.lua.tmn of a spec1£1c piece ot property is to a
large extent a question of fact, In determ;mng the fair or reason-
able market value of the property the élement of cost to the tax-
payer may be considered. However, the market value of any given
.piece of property tends to fluctuate over a pjr od of time and con-
sequently it is the selling price of the propesty rather than the cost
which should be the determining Tactor.

We now pass to that part of your question in which you
are pnmarﬂy interested: The legality of the inclusion pf Federal
taxes as a part of the fair market value of 11quors stocked by retail
lignor dealers for ad valorem tax purposes. :

1 Tex. Const. Art. VII, Secs, 3 3a; Art;. XTI, Sbc. Iﬂ Art 28153—7

‘Sec, 2, V. C, 8,5 37 Tex. Iur. 990 Schools Sec. "118,
2 40 Tex, Jur, 29, Taxation,j's_ec;-;s.
3 40 Tex. Jur. 148-154, Taxation; Sec. 108-109.
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~The Federal tax stamps attached to.the merchandise of
the retail hquor dealers evidernce the payment of the internal reve~
nue taxes on dlcoholic liquors: under the United States ‘Internal Reve-
nue Laws.% It is well'settled that’ ne:.ther the State, nor its political
subdivision, has the power to tax the property of the United States
or any Federal instrumentality or agency when such tax would oper~ .
ate as a direct burden on the gov‘ernmentul interest affected.? How-
ever, the tax on distilled spirits is paid by the distiller or manufac-
turer as soon as it is produced, 6 and the réetailer neither directly
collects nor pays the internal revenue taxes on the distilled spirits.

The Supreme Court’ of Georgia held in a recent opinion
that a municipality could lo.wfully includé the amount of Federal and
State taxes as an element in the value of the hquor for tax purposes -
and that such inclusion was not a tax on the taxes already paid. Con-
sohdated Dlstr':.butors, Inc., ‘v Gity of Atlanta, 193 Ga. 853, 20 S;E.Zd
' 'he: court at page 424 sa:d

*“Such ta.xes, even though they may-in effect ha.ve
Yeen passed on” ultimately to the purcha.ser by an in-

..crease in the purchase~-price covering the amount of tax,

.were an element of cost, first tq the dealer and then to

‘the purchaser, by this increased amount which each was
required to ‘pay. - In' detefmining the cost to the dealer,
it istimmaterial whetheér he or the manufacturer paid
thé stamp tax-under the arrangement between them, since
in either event the amount paid became part of the actual
cost to the dealer. Since the City of Atlanta was: author-
ized uhder ‘its charter to levy and collect ‘an ad valorem
tax onall * * * personal property’ {Ga.L. 1874,p. 122,

- -Sec; 25), which amount would ordinarily be based on-the
true market vélue in the usual course - of trade:(Code,
Sec. 92-4101; 26 R.C,L,, Sec. 323),'and’'since in ascer-
taining such value every fact'and circumstance bearing
thereon should be considered (State ex rel. Attorney Gen-
eral v, Halhday, 61 Ohio St. 352, 56 N.E, 118, 49 L_R.A,
427), and since liquors on sale without payment of the tax
reqmred to make a sale lawful would be illegal and value-
less in the ordinary course of trade, but their value would

4 U.S.C.A., Title 26, Ch. 26, Secs. 2800-3045,
3 40 Tex. Jur. 24, 31, Taxation, Secs. 11, 16; 51 Am. Jur, 278, Taxa-
-tion, Sec, 218; Cooley on Taxation (4th Ed. 1924), p. 1286, Sec, 606,

8. Parrott and Co. v. U. S., 156 F.2d 943 (C.C.A, 9th 1946),
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-be. augmented to the extent of such a paid tax, the City
in this case was authorized to require that sach taxes,
increasing to that extent the cost to the dealer,, should
be included as an element in assessing the value of
.The iquor, Accordingly, the petiioning wholesale deal-
et was not entitled to deduct these amounts from the
total price paid, upon its contention that such anas-
sessment in effect compelled the dealer to pay a tax
upon the - -government taxes already paid, and not upon
the property. The apparently few pertinent decisions
seem to support with unanimity this conclusion, Leh-
man v, Grantham, 78 N.C. 115, 116 (88, 89); Williams.
v, Iredell Coun t’f Comrmssmners 132 N.C, 300, 43
S.E, 896, 897."

it is therefore our opinion that the retail liquor denlers

. should not be permitted to deduct the amount of the Federal taxes on

distilled sp:.nts, as evidenced by tax stn.mps attached to each 'bottle,
in determ:.mng the valuation of personal property for the purpose of.
assessing ad valurem taxes levied by an mdependen:t school distnct

SU-MMARY

-The: value of persoml prope;t-y ior tax purposes
is determmed by the fair .market value of such Prop-
. erty.. Tex. Const. Art, VIII. Secs. 1, 11 20; Arts, 7147
:,7149, 7174, V, C. S

.. F edera.l internal revenue taxes collected on dx.s-
tilled spirits held as stock in trade by retail Mquor
dealers should not be deducted from. the fair market
value of the property for ad va.lorem tax purposes, .
Consohda.ted Distributors, Inc, v. City oi Atlants., 193

Yours -'vé_ry ti-uly
APPRQOV ED SR : ATTORNEY GENERAL OF TEXAS

RST ASSISFANT - By m’&‘—‘
ATTORNEY GENERAL, ‘ ‘ Frank Lake - :
. ' " Assistant
FL./me. =

185 V4, 1055,
Ohib St. 461, 55 N.E. 24 794 (1944)




