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THE ATTORNEY GENERAL
OF TEXAS

(G DANTEL. AUsTIN, TEXAS

- July 28, 1949

Hon. A. C. Winboran Opinion No. V-865.

Pistrict Attorney
Houston 2, Texas Re: The applicability of the

"Secret Ballot Bill" to
mmicélpal, independent
school district, local
" option, road bond, and
other electlions, and re-

lated questions.
Attention: W. K. Richardson : '

Dear Sipz

, Reference 1s made to your request of receant
date wherein you propound & number of questions concern-

ing the applicability of the Secret Ballot Bill to var-
lous elections. -

Your first question 1is as follows:

'®Do the provisions of H. B. 357, present

Leglslature, appl; to any and all elections
in Harris County?’ _

\\\ Article 2923, V.C.S., the first statute in
Title 50 on elections, provides:

¥The provisions of this Title shall apply
to all elections held in this State except as
othervise provided herein.”

\\\ Article 2978, V.C.3., provides in part:

"In all elections by the people, the vote
shall be by official ballot, which shall be
numbered, apd elections so guarded and con-
ducted as to detect fraud and preserve the
purity of the ballot. No ballot shall be used
in voting at any general, primary or special
election held to elect public officers, select
candidates for office or determine questions
submitted to a vote of the people, except the
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official ballot, unless otherwise authorlized
_%mb' Taw. AL the top of the offlcial ballot

8 e printed 1n large letters the words
'0fficial Ballot.'"

. Article 2980,'7 ¢, S., ﬁhich prescribes the
form of the official ballot, was amended by H., B. 357,
Acts of the 51st Legislature, and said Article now pro-,
vides' o S

- e T RN 1]

, "All ha.llots shall be printed with black

.ink on clear white .paper of uniform style and

. of . sufficlent thickness to prevent the marks

thereon from being seen through the paper.

The tickets of each political party shall be
placed or printed on one{l) ballot, arranged
8ide by side in columns separated by & paral-
lel rule. The space which shall contaln the
title of the office and the name of the can-
didate shall be of uniform style and type on

.- sald tickets. - At the-head of .each ticket

- .shall be- printed the name of -the party.

“Upon each official ‘ballot there shall. be e
in the top right-hand corner a detachable stub
formed by a perforated line which.shall start
two (2) inches below -the top right-hand corner
of the ballot and shall-extend two {2) inches
to the left-and thence to.the top edge of the
ballot. Upon the stub thus formed there shall
be no printing or writing except the number of

- 8uch ballot -and the date .and designation of
the election, and the words, 'NOTE: VOTER'S
SIGNATURE TO BE AFFIXED ON THE REVERSE SIDE, '
All ballots prepared for.an election shall be
numbered. consecutively beginning with No. 1, ..
and the identical number that .appears on the
stub shall also appear in the top léft-hand
corner -of  the ballot. Those identical numbers
in the top left-hand corner and on the stub in
the. top: right-hand corner-shall be printed or
stamped’ 1n consecutive- order, on 21l the bal-
lots prepared for any-election, with a sepa-
rate number for each ballot; ‘at the time of
printing and. ‘before they are: divided up and.
delivered to ﬁhe electien Judges. N

R
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"When a party has not nominated a full
ticket, the titles of those nominated shall be
in positian opposite the same office in a full
ticket, and the titles of the offices shall be
printed in the corresponding positions in
spaces where no nominations have been made., -
In the blank columns and independent columns,
the titles of the offices shall be printed in
all blank spaces to correspond with a full
ticket. When presidential electors are to be
voted upon, their names shall not appear on
the official ballot, but the names of the can-
didates for President and Vice-President, re-
spectively, of the political parties, as de-
fined in the law, shall appear at the head of
their respective tickets, and the votes for
presidential electors: or the various parties
shall be canvassed, counted, and returns made
in accordance with Articles 30792 and 30798,
of the Revised Civil Statutes of Texas, 1925.
When Constitutional Amendments or other prop-
ositions are to be voted on, the same shall
appear once on eaeh ballot in uniform style
and type.” : : o

\\\ Article 3109, as. amended by Eouse B111 357,
prescribes the same form of ballot for primary electlons
as that prescribed in Article 2980, Consequently, it is
not necessary to copy the provisions of said Article.

We next call your attention to Sections 5, 7,
and 7a of House Bill 357, vhich read as followss

- "Sec. 5. That Article 3122, Title 50,
Chapter 13, of the Revised Civil Statutes of
the State of Texas, 1925, be, and the same is
hereby amended so as to read as follows:

~— "iApticle 3122. Precaution Against Fraud.

"tThe same precautions required by law to
secure the purity of a ballot box in general
elections, in regard to the ballot boxes, lock-
ing the ballot boxes, sealing the same, watch-
ful care of them, the secrecy in preparing the
ballot in the booth or place prepared for vot-
ing and the procedure involving the removal of
the detachable stub and the depositing of the

ouvo
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ballot and the stub in the proper boxes shall
be observed in all primary elections.'”

"Sec. 7. The provisions of this Act
shall not apply to elections in which voting
machines are uged as provided for elsevhere
in this title."

"Sec. 7-A. The provisions of Articles
2980, 3008, and 3012, Revised Civil Statutes
of Texas, 1925, as smended by this Act, rela-
tive to the form numbering and secrecy of the
ballot, as well as the procedure involving
the selectlion of the ballot and the removal of
the detachable stub, shall apply to all pri-
mary elections as well as those held under or
by authority of Chapter 467, Acts, Second
Called Session, Forty-fourth Legislature, as
amegded, except as provided in Section 7 here-
of.

A careful analysis of the above statutes shows

"\ that H.B. 357 1s applicable to gemeral, primary and lo-
cal option elections (Chapter 467, Acts Second Called
Session, 4lith Legislature)} with the exception of elec~
tions vhere voting machines are used., Also, the perti-
nent provisions are appllicable to elections where con-
stitutional amendments are voted on, for Article 2980
provides that "the same shall appear once on each bal-
lot in uniform style and type.” In order for this of-
fice to determine whether the "Secret Ballot Bill" is
appliecable to elections other than those just enumerated,
i1t will be necessary for us‘'to be advised as to the na-
ture of the election.

] In keeping with the above statement we now
quote your second and third questions as follows:

"Is 1t the Auty of the County Clerk to
furnish stub boxes and ballot boxes, or either
of same, for municipal elections (primary and
generalj and independent school district elec-
tions? :

“Is 1t the intention of this Act that
Harrls County purchase, own, and prepare the
stub boxes to be used or is it intended that
the municipalities and independent school dis-
tricts purchase and own their own stub boxes,



Bono -Ao Ca winbom, page 5 (v_865) .

and at each election that the County Clerk
check and prepare those boxes for delivery
5o the District clerk?

© We will first consider the portion of your
questions relative to mmanicipal elections. This dis-
cussion will not include the numerous special elections
that may be held within a city or town, for you have
not inquired ahout the same. Article 2931, v.C.S5., Ti-

T EeE RN TR s

tle 50, reads in part ag follows--

: _ “All proviaions of this Title vhich pre-
- seribe qnalifications of voting and which- reg-
ulate the holding:of elections BDELL appiy to

elections in cities and towns° : -

\\\\ Article 2997, v;c Se) reads as followss

- "Phe expense of all city elections shall
be pald by the clty in which same are held.
In all elections in incorporated cities, towns
and villages, the mayor, the city clerk or the
governing body shall do and perform each act
in other electioms required to be done and per-
formed respeetively by the county judge, the

"county clerk or the commissioners‘ court,”

A review: of the varions election statutes ap-
plicable to ecities incorporated under the general law
reveals that sald elections "shall be held and governed
by the general laws of this State except as otherwise
herein provided. " Also, in A'nt'lrﬂn 1165, V.C.S., vhich
is applicable to hame rule cities Ve find the following

language°_~

M. .Ho charter or-any ordinances passed
under said charter shall contain any provision
inconsistent with the constitutian or general
laws’ of this State. S

' After a careful analysis of the above statutes
and the other statutes quoted in this opinion, we are of
the opinion thet the pertinent provisions of the Secret
"Ballot Law are applicable- to 2ll general and primery
elections held in cities and towns except where voling
machines are used. ' Alsc, iV 18 our opinion that the ex-
pense of all city elections shall be pald for by the
c¢ity in keeping with the provisions of Article 2997.

U7
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Consequently, it is the duty of the city to purchase zll
stub boxes and ballot boxes and pay all expenses in con-
nection with or incident to the holding of c¢city elec-
tions. Further, it is our opinion that the mayor, the
city clerk and the governing body of the city shall do
and perform each act in the city elections that is re-
quired to be done by the county judge, county clerk and
comuissioners! court in general elections. Therefore,
there is no duty imposed upon the county clerk in connec-
tion with city elections. All of the functions that the
county clerk would perform in & general election should
be performed by the city clerk inm a city election, and
the stub box should be delivered to the district clerk
by the c¢lty clerk in order that the district clerk may
.prepare the proper lists and seal sald stub box &8 pro-
vided in Section 3 of House Bill 357. Austin v, City of
Alice, 193 S.W.24 290 (Tex. Civ, App. 1945, error re?.
XEE)

L [ ] LJ

¥We next consider portions of your questions 2
and 3 as to wvhether H.B. 357 imposes & duty upon the
county to furnish and prepare the ballot boxes and stub
boxes. for elections held in independent school districts

- and whether the county clerk ls required to perform any
duties in comnectlon with saild elections. We assume
from your questions and brief that you are only concerned
with the election of school trustees in indepéendent
school districta and the expense in commection therewith.
Since the =chool elections inguired about are general in
nature, there is no question but that the appropriate
ptigvisions of the Secret Ballot Act are applicable %o

Bm. : :

. Article 2746a, V.C.S., which 1s applicable to
the election of school trustees in common sSchool dis-
tricts and independent school districts having fewer
than 500 scholastics reads in part as follows: :

“ person desiring to have his name
Placed on sald official ballot, as a candldate
for the office of trustee of a common school
district or of an imdependent school district
as herein provided shall, at least ten days
before said election, file a written request
with the county judge of the county in which
sald district ie located, requesting that his
name be placed on the official ballot, and no
candidate shall have his name printed on sald
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ballot unless he has complied with the provi-
8ions of this Act; provided that flve or more
resident qualified voters in the dtstriect may
request that certain names be printed. The
county - judge, upon receipt of such written re-
quest, and at least five days before thé elec~-
tion, shall have the ballots printed &s pro-
vided in this Act, placing on the ballot the

mawman oaf aeads Aﬂn“‘al‘-a -l ‘\aa vl & all wwd dele

the terms of this Act, and deliver & suffi-
cient number of printad ballots and amount of
suppllies necessary: for such election to.the
presiding officer. of the election at least one
day before said election 1s to be held, said
election supplies, ballots, boxes, and tally
sheets to be delivered by the county judge by
mail or in any other mammer by him deemed best,
to the presiding officer of. sald election in
sealed envelopes which shall not be opened by .
the election officer wntil the day of the elec-
tion. The expenses of printing thé ballots
and delivering same to the presiding officer,
together with the other expemses incidental to
sald election shall be paild out of the avail-
able maintenance funds belonging to the school
district in.which sald election is held, or to
be held. The officers. of said alection shall
be required to use the ballots so furnished by
the county judge as. provided herein. The elec-

- tion officers shall make returns of sald elec~
"tion to the county judge and certify the result
in the same manner as 1s nov required by law,
and sald ballot boxes which shall have been
furnished by local school officials shall be
sent to the county judge and said election re-
turns shall be canvassed by the commissioners?
court and together with ballot boxes shall be
safely preserved for a period of three months
next after the date of the election. ‘

™~ u-.Article-2776, V;O.S.:(enacted in 1915) which
is applicable to the election of school trustees in in-
gependent school districta having 500 or more scholas-~
ics reads:

"A11 elect:l.ons shall be 6rdered by the
board of trustees of each independent school
district; and such order shall be made at
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least ten days before ths date of election;
and a notice of the order shall be posted at
three different places in the district. The
board of school trustees, at the time of or-
dering such election shall appoint three per-
sons to hold the election, and shall designate
the places where the polls shall be open . . .
All such elections ehall be held, and returns
thereof made to the board of school trustees
in accordance with the general election laws.
The board of school truatees shall canvass °
such returns, declare the result of such elec-
tion, and issue certificates of election to
the JJersons shown by such returns to be elect-
ed,"

\\\\1 Section 3 of S.B., 157, Acts 44ﬁh Leg., R.3.
935, ch.

55, p. 135, being the same Act which amended
Article 27hk6a, V.C.S., which now appears as Article
2746b 1n Vernon's Civil Statutes, is all inclusive as
to election expenses in all common and independent
school districts., ©Sald Article reads as follows:

"All expenses incurred in commnection with
or incidental to any school district election
in connection with the public school within
such school district shall be paid out of the
available maintenance fund belonging to such
district for the fiscal year during which such
election 1s held, or out of funds acceruing to
sald district for the next ensuing fiscal year;
provided, however, that the payment of any such
expenses out of the funds accrued or to accrue
to such school diptriect for the next fiscal
year after the year in which such election is

" held shall be authorized by the county snperin—
tendent prior to the holding of such- election.”

The present statutes require that all expenses

- inecurred in connection with or incident to any school
- district election shall be paid out of the available

maintenance fund belonging to such district. Therefore,
it is our opinion that the cost of ballot boxes, stub
boxes, election supplies, and all other expenses incl-
dent to a school trustee election shall be pald by the
school district rather than the county.
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: Fron reading the statutes on school electlons
and all the provisions of E.B. 357, we do mot believe
that it was the intentlon of .the Legislature that the
county -clerk should prepare.the ballot boxes or the stub
boxes for trustee -elections to. be held in school dis-
tricts. In this connection we call your attention to
the provisions of Art. 2746a, applicable to common school
districts and independent school districts having less
than 500 scholastics, which provides that the county
judge shall have a sufficiemx number of printed ballots,
necessary - supplies ballot boxes .and tally sheets de-
livered to the presiding officer of sald election at
least one dsy before the glectlon. Also we call your
attention to the language in Art 3012, as amended by
H.B. 357, which reads:',n s ]

_ o . This box shall be delivered to the
electien judge at, the:same. iime the regular
boxes are dlatributed and.ithe election judge
shall return :this sald box to the district
clerk -at the time he delivers the regular bal-
lot boxes to- the designated,place. e e

In view of the fact that the count judge 13 to prepare
and deliver the regular balloet. bexes, supplies, etc., to
the presiding judges of .the elections held pursuant to
Art, 27462, we feel. that -1t 1s also the duty of the coun-
ty judge to deliver the stub box to the district clerk
for proper preparation and sealing...After the stub box
is prepared and sealed by -the.district olerk, the clerk
should return the same .to the county judge 1n order that
the judge may delliver said.box to-the election judge at
the same time the ballot boxea and supplies are deliver-
ed. . l

When a trustee election.is held in an independ-
ent s8chool district.containing ‘500 or more. scholastics,
the same is held in-accordance with the provisions of
Art, 2776.. -Since said.statute does not impose any duty
upon the county judge. in ;that -type of election, but, on
the contrary, the school-board 1s charged with the duty
of ordering the election, appolnting the persons to hold
the election, canvass the returns of the election, etec.,
it 1s the duty of the board-of trustees of sald inde-
pendent district to prepare and deliver the stub boxes
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to the district clerk for his sealing, etc., and that
the district clerk should return said boxes to the board
of trustees in order that the board may deliver the studb
boxes to the presiding judge at the same time the ballot
boxes and other supplies are delivered.

Your next question is as follows:

"How does Section 6 pertaining to absen-
teo voting conform to this Act 1n providing
sacrecy in voting?®

~.  Section 6, H.B. 357, reads as followss

"The appropriate provisions of this Act
shall also apply to absentee voting, in which
case the person casting an absentee ballot
shall not remove the detachable stub from the B
ballot. After the ballot has been prepared - B
by the elector, the elector shall affix his
signature on the reverse side of the perfor-
ated stub and then shall cast the balloi{ as
now provided by law. .

"Should the elector be unable to sign his
name, he shall place the ballot face down so
as not to expose the number of same and shall
aiqn on the back of the perforated stub an

The attoating officer shall then write
the elector'’s name on the back of the stub.,

"Fhe absentee ballot shall then be de-

livered to the election judge in the proper

-ggecinot as is now providod for in this ti-.
Q.

K. -
o33
E
.
By
i

.l‘_‘ LA ',. '-_‘:
P LR R

R

"Before the eloction Judge deposits an
absentee ballot as elsewhere provided for in
this title, he shall detach from said ballot
the perforated stub and place it in the stub
box. If the name of the elector does not ap-
pear on the reverse side of said perforated
stub the election judge shall write the name
of the elector on back of sald stuh be-
fore depositing same in the stub box."
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A careful study of Section 6 and the former
statutes relative to dbsentee voting shows that it is
humanly impossible for the same procedure to be followed
in absentes voting that 1s followed where the voter
casts his vote in person. The mere fact that the absen-
tee voter's ballot and stub are placed in the respective
boxes by the presiding judge of the election would not
render the section on absentee voting inconsistent with
the other provislons of- the Act‘ because the first sen-
tence in Sec. 6. provides that "the a riate provi-
sions of this act shall also apply to a%senfee voting.*

You ask in your last guestion whether the pro-
visions of H.B., 357 (Seeret Ballot Bill) are applicable
to road bond elections held in counties and road dis-
tricts, Article 752g, .V.C.S., which was enacted in 1926,
provides as follows: o

' ™fhe manner of holding such election .
(road bond elections) and canvassing and mak-
ing returns thereof shall be governed by the
general laws of this State when not in_con-
flict with the provisions of this Act." (Par-
enthetical insertion added.)

In view of this statute, we believe that the
"Seeret Ballot Bill" is applicable to such elections,
and should be followed. We are not wnmindful of the
holding of the Court of Civil Appeals in 1923 in the case
of Hewltt v. Hast,253 S.W. 610, error dismissed, to the
effec road bond elections are special elections
and are not govermed by the provislions of the general
election lawvs., At the time of this decision there was a
statute similar to Article 752g.  However, the statute
was not dlscussed or mentioned in the oplnion of the
court. Moreover, in more recent decisions dealing with
school elections, the courts have held -that statutory
enactments similar to Article 752g make the provisions
of the general election laws applicable to such elec-
tions. See Lewis v. Crump, 3% S.W.,2d 616 (Tex. Civ. App.
19{0;; Shaw v, Tayior .%%E_S;W.2d_ﬁ52 Tex. Civ. App.
1040). "In view o¥ the foregoing decisions we cannot say
that it 1s mandatory that you follow the general law
(pertinent provisions of H.B. 357) in road bond elec-
tions; but we believe that this would be the safer pro-
cedure,
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SUNHARY

The provisions of the Secret Ballot I.aw
H.B. 357, Acts 5lst Leg., 1949, are applicable
to general, primary and local option elections
except where voting machines are used., The
pertinent provisions of said Act are also ap~
plicable to elections submitting Constitution-
al Amendments.

The pertment provisions of the Secret

Ballot law are applicable to all general and
primary electione held in cities and towns

except where voting machines are used., All
supplies, ballot boxes, stub boxes, used in a
city election should be paid for by the city
as provided in Article 2997, V.C.S., and the
city clerk 1s required to perform esach act in
a city election that.is required to be done
by the county clerk in general elections held
in the county. ,

The appropriate provisions of H,E 357
are applicable to ‘elections held in independ-
ent school districts for the purpose of elect-
ing school trustees, and all expenses in con-
nection with or incident to said elections '
should be paild out of the maintenance fumd of

‘8aid school distriects, In independent school

districts havipg fewer than 500 scholastics,

. 1t 18 the duty of the county judge to prepare
- 81l ballots, tally 1lists, ballot boxes, studb

boxes and all other necessary supplies and de-
liver them to the proper pdrties., In inde-
pendent school dlstricts-having 500 or more
scholastics, it 1s the duty of the school
board to perform those functions.

. It 1s advisable to follow the pertinent
provisions of H.B., 357 in road bond elections
held in counties and road districts.,
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Section 6 of H.B., 357, comcerning absen-
tee voting, is not incomsistent with the other
provisions of the Act,

| | Yours . very truly,

ATPORNEY GENERAL OF TEXAS

By OQC M}l

o . Jo ct D&Vis, IT!'.
JCD:b:bh C a . Asgistant

APPROVED

ATTORNEY GENERAL




