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County Auditor .
McLennan County Re: The constitutionality of
Waco, Texas Sec. 1, H.B. 339, 51st

Legislature, relative to
_ - the salaries of County
Dear Sir: officialse.

Reference is made to your recent request in
which you inquire as to the constitutionality of Section
1 of House Bill No. 339, Acts of the 5lst Legislature,
"R.8., 1949. That section reads:

"In all counties in this State having

a population of more than ninety thousand
(90,000) persons according to the last pre-
ceding Federal Census, and not more than
one hundred, forty-five thousand (145,000}
population acoording to such Federal Census
and with a taxable valuation for county pur-
ses of ngt less than Righty-five Million
1llars ($85,000,000), agcording to the tax
11 ared by 5 tax assessor-ool-
county
sheriff, tax assessor-c or, distriot
clerk, iho oriminal district attorney or

the county a&ttorney performing the dutles
of a district attorney and the county attor-
ney shall receive an annusl salary of Six
Yhousand, Five Hundred Dollars ($6,500) pay-
able in equal monthly installments. The
salary of such officers from the effective
date of this Act, for the remainder of the
{oar 1949, shall be paid on the same ratio

asis a8 the remainder of the year bears to
' the total annual salary provided herein.”
(Bmphasis 1is added throughout.) "

We assume from your letter that your question
is whether the above section is repugnant to Artiocle
III, Section 56 of the ZTexas Constitution, which pro-
‘vides in part:
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"The Legialature shall not, except as
otherwise provided in this Constitution, pass
any local or special law, authorizing: . . .
Regulating the affairs of counties, cities
towns, wards or school distriets: . , .

It was held in the case of Bexar County v.
an, 128 Tex, 223, 97 5.W.2d %467 (1§‘6)—‘€1TTE—‘3 at an act
g salasries of county officers vas an act "regulat-
ing the affairs of counties” within the purview of the

Constitution, and an attempt to do s0 by local or spe-
clal law was vold.

In the case of Clark v. Finley, 92 Tex. 171,
5% S.W. 343 (1899), the Suprema_Uburt said:

"Without entering at large upon the dis-
cussion of what 1is here meant by a 'local or
apecial law,' it 1s sufficlent to say that a
statute which relates to persons or things as
a class 1s a general law, while a statute
vhich relates to particular persons or things
of a class 1is speclal, and comes within the
constitutional prohibition. . . .

"There must be & classification. That
classification may be either by population or
by taxable values, ., . .

In City of Fort Worth v. Bobbitt, 118 Tex. 14,
36 S,W.2d4 470 (1951), the Court In EoIding void an Act

of tho Legislature wrote:

"It will be noted that section 1 of the
act confines its application absolutely to
cities which, according to the United States
gensus of 1220, contaln not less than 105,000
and not more 110,000 inhabitants. An
examination of the census referred to dis-
closes that the city of Fort Worth, Tex., is
absolutely the only city in the state of
Texas that has a population coming within
the provisions of this aot. Furthermore, the
act is so _construeted that 1t is absolutely
impossible for any other city in the state to
ever be included within the terms or under the
provisions of the act. It 1s therefore our
opinion that this act is confined in its ap~
plication to the city of Fort Worth only, just
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as clearly, and just as effectively as if the
stipulation with reference to population had
been omitted and the name 'Fort Worth'! written
therein in its stead. . . .

ftp classifiecation based upon exist or
ast o OnB or facts wvhiech wou ox~
clude %% eregns, places 8 or objects
therealter c 0 the same situa or

ndl
ica

iating population or upon the population shown
by specified census is of this character.'"

In the case of !%%lﬁr v. Bl Paso Count*, 136
Tex. 370, 150 S,W.24 1000 ’ ef Justice Alexan-

der wrote:

"The purpose of this cemstitutional in-
hidbition against the emactment of local or
special laws is a wholesome one. It is in-
tended to prevent the granting of special
privileges and to secure uniformity of law
throughout the State as far as possible. It
is said that at an early period in many of
the states the practice of enacting specilal
and local laws hecame 'an efficient means for
the oeasy enactment of laws for the advance-
ment of personal rather thamn public interests,
-and encouraged the raprehonsible practice of
trading and "logrolling.”"! It was for the
suppression of such practices that such a pro-
vision was adopted in this and many of the
other states of the Union., 25 R.C.S., p. 820,
B 68.

"Notwithstanding the abovs constitutional
provision, the courts recognize in the Legis-
lature a rather broad power to make classifi-
cations for legislative purposes and to enact
lavs for the regulation thereof, sven though
such legislation may be applicable only to a
particular class or, in fact affect only the
inhabitants of a particular locality; but such

le -lati n must be intended to apply miform-
a 0 COmS W ‘Ee 015:"';!!‘
5% ns L In % : an ¢ olassl-
' : i a
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substantial c¢lass and must be based on charac-
teristics legitimately distinguishing such
class from others with respect to the public
purpose sought to be accomplished by the pro-
posed legislation. In other words, there must
be a substantial reason for the classification

n

« + « Resort to population brackets for
the purpose of classifying subjects for legis-
lation is permissible where the spread of pop-
ulation is broad enough to include or segre-
gate a substantial class, and where the popu-
lation bears some real relation to the subject
of legislation and affords a fair basis for
the classification.”

In that case, a statute dealing with county
affalrs was made applicadble to counties having a popula-
tion of not less than 125,000 and not more than 175,000
and containing a city of not less than 90,000 inhabit-
ants. The Court sald 1t could apply only to El Paso
County and that such fact must have been known to the
Legislature. The Court wrote that, "We are therefore
met at the outset with a law which under the facts well
known at the time of 1ts adoption, was applicabls only
to a single county., Clearly then it is a local law and
must fall as such, unless it can be fairly said that
the class 8o segregated . . ., has characteristics dis-
tinguishing it from the remainder of the State . . .”

The Court found no such distinguishing charac-
teristica and held that the Act was void.

The Miller-HKl Paso case has been uniformly
folloved under applicable fact situations. Thus in
Ex Parte Carson, 159 S.W.2d 126 (Tex. Crim. 1942) the
Court of Criminal Appeals held void an Act fixing a
fee for county law libraries where the act was applica-~
ble only to Earris and Dallas Counties. In Jameson v
Smith, 161 S.W.2a 520 (Tex. Civ. App. 1942, error ref.
v,o.m,), the Court held void an Act increasing the sala-
ries of County Commissioners in Coleman County only.
And in Oakley v. XKent, 181 S.W.2d4 919 (Tex. Civ. App.
194%), The Court, following an Attorney General's Opin-
ion, held void an act applicable to counties of not
less than 140,000 nor more than 220,000 population where
it was shown that it applied only to Jefferson County.
That Act was to create a central purchasing agency for
the county. :
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Upon consulting the 1948 tax valuations of the
various counties im this Stete, we find that Section 1
of K.B. 339 can only be applicable novw or in the future
to ten counties towit: Bexar, Brazoria, Dallas, Galveston,
Oregg, Harris, Jefferson, McLennan, Nueces and Tarrant.
The Act 18 now applicable,by virtue of the ulation
bracket, to Wclemnnan and Wueves Gountles onEz. In other
words, ere are other counties which are excluded
from the provisions of this Act, and perpetually so,
even though they may be similarly situated in the future.
This is true because the Aot limits its application to
counties having a valuation of $85,000,000 according to
a particular, past valuation; i.e., the 1948 tax valua-
tion. No counties, of course, can change their 1948 tax
valuations., In this regard, 2 Sutherland Statutory Con-
struction (3rd ed. 1943) 37, says:

" . . . An Aet limited to a particular
census 1is a form of identification and inval-
14, as no subsequent changes in population
would enable other communities teo come with-~
in the qualifications of the Act.”

By analogy, we believe the same to be true con-
cerning an Act limited to the tax valuation for a parti-
cular year.

We cannot concelve of any basis for permanently
excluding 244 counties from the provisions of this Act,
any one of which could in the future be similarly situ-
ated as those now included. We 4o not delieve that this
18 a rational or reasonable classification but is arbi-
trary.

In view of the foregoing 1t is our opinion
that Section 1 of H. B. 339 is unconstitutional in so far
as it pertains to the Sheriff, Anderson v, Wood, 137 Tex.
201, 152 S.W.2d 1084 (1941), the County Judge, ward v.

ris County, 209 S.W. 792 (Tex. Civ. App. 1919, error
re;.i, the ﬁistrict Clerk, Duclos v, Harris County, 114
Tex. 147, 263 S.W. 562 (1921), the County Clerk, %he Tax

Assessor and Collector, the County Attorney and the Coun-
ty Attorney performing the duties of a District Attorney.

Although Section 1 of H.B. 339 1s unconstitu-
tional as being in violation of Article III, Section 56
in so far as it pertains to the above mentioned county
officers, the bill is not governed by sald constitution-
al provisions in so far as it pertains to the office of



Hon. Tom A. Craven, page & (V-893)

Crimina) Districet Attorney, since the office of District
Attorney or Criminal District Attorney 1s an incldent to
the functioning of courts which the Legislature creates
under the express authority of Article V, Section 1.
Harris County v. Orooker, 224 S.W. 792, affirmed 112

X, y N, 923); Jones v. Anderson, 189
S.W.24 65 (Tex. Civ. Aﬁp. 1945)7; Tom Green County V.
Profritt, 195 S.W.24 845 (Tex. Civ. App. V; Real V.
Sheppard, 209 S.W.2d 38 (Tex. Civ. App. 1948), It wvas
EoI* In these cases that bills which prescribe the ju-
risdiction and organization of those courts vhich the
Legislature may establish under Article V, Section 1 of
the Constitution of Texas, are not governed by the provi-
sions of Article III, Section 56, and hence local and
special Acts relating thereto are valid.

Harris Couaty v. Crooker upheld a statute, .
special in character, gfigﬁ Tixed the salary of the Dis-
trict Attorney of the Criminal District Court of Harris
County. Jomes v. Anderson upheld a speclal law creating
the office of Criminal District Attorney for Bexar Coun-

ty. Tom Green countE v. Profitt upheld a law, special

in character, vhic ixed the salaries of court report-
ars in certain countiea. Neal v, Sheppard upheld a law
creating the office of Criminal BIaErEcE Ettorney of a
Pistrict Court of general jurisdiction in Gregg County

vhich also fixed the salary for the Criminal District
Attorney. :

If that part of the Act pertaining to the Crim-
inal District Attorney may be severed from the remaining
portion, it is our opinion that the same is valid and
constitutional.

It 1s stated in 2 Sutherland Statutory Con-
struction (3rd ed., 1943) 178-179, Sec. 2404:

"In determining separability, legislative
intent governs, but intent that the act be en-
forced in so far as valid 1= not the sole con-
aideration. If the legislature so intended,
the valid parts of an act will be upheld ‘un-
less all the provisions are connected in sub-
ject matter, dependent on each other, operat-
ing together for the same purpose, or other-
wise s0 connected together in meaning that it
cannot be presumed the legislature would have

passed the one without the other,' To be capa-
ble of sepsrate enforcement, the va1;§ E§E§£on
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of an engctment must be independent of the in-
velld orﬁi%% §§g must form & complete act
within 1tselr. 6 law enforced arter Separa-

tion must be reasonable in light of the act as
originally drafted. The test is whether or

not the legislature would have passed the stat-
ute had it been presented with the invalld fea-

ures removed.

It is our opinion that the valid portion of
Section 1 of H,B. 339 to wit, the increasing of compen-
sation of the Criminal District Attorney, forms a com-
plete act within itself capable of separate enforcement
and the Legislature has declared that it would have en-
acted such portion with the remsinder of the Act removed
by Section of the Act, which reads as follows:

"If any part, Section, subsection, para-
graph, sentence, clause, phrase, or word con-
tained in this Act shall be held by the courts
to be uneonstitutional or invalid, such hold-~
ing shall not affect the validity of the re-
maining portions of this Act, and the Legisla~-
ture hereby declares that it would have enact-
ed, and does here now enact such remaining
portions despite any such invalidity.”

Therefore, that portion of the Act pertaining
to the compensation of Criminal District Attorney 1s
valid and not unconstitutional.

You have not inquired &s to the constitution-
ality of Section 2 of H.B. 339; therefore, this opinion
is not to be construed as passing on the validity of
sald Sectlon.

SUMMARY

Sectien 1 of H.,B. 339, Acts of the 5lst
Legislature, 1949, fixing the salaries of
county officials in certain counties 138 a
local and special law in violation of Article
III, Section 56 of the Constitutlon of Texas
in so far as it pertains to the Sheriff, Coun-
ty Judge, District Clerk, County Clerk, Tax
Assessor-Collector, County Attorney and the
County Attorney performing the duties of Dis-
trict Attorney. Bexar County v. Tynan, 128
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TPex. 223, 97 S.W.2d 467 (1936)' Clark v. Fin-
ley, 92 Pex. 171, 54 S.W. 343 (1839); or
v. E1 Paso County, 136 Tex. 370, 150 sW.24

; ward v, Harris County, 209 S.W.
792 (Tex. Civ. App. 1910, error ref.); Ander-
son v. Wood, 137 Tex. 201, 152 S.W.2d4 108§

T Daclos v, Harris Co., 11k Tex. 147,
263 8.W. 562 (192%).

Section 1 of H.B. 339 is valid and con-

stitutional in so far as it pertains to the
office of Criminal District Attorney. Neal

v. Sheppard, 209 3.¥W.24 388 (Tex. Civ. Rop.
104B); Jones v. Anderson, 189 8.W.24 65 %gex.
Civ. App. . _

Yours very truly,

ATTORNEY GENERAL OF TEXAS

vy L rwcr Letln]

Bruce Allen
BA:mw:bh | Assistant

APPROVED ‘

b Al

ATTORNEY GENERAL



