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Dear Bir:

Your request for an opinion is as follows:

"If the Commisaioners' Court of Nacogdochee County
in January 1949 set salaries of constables without tak~
ing into consideration and basing such salaries on earn-
inge of conetables in 1935, may the same Court now before
the end of the year 1949, re-set these salaries and re~
duce them? ‘

"May the Commiesioners' Court get constables' sala-~
ries at fixed amounts, and at the same time in addition
to these ealaries allow sald constables to collect and
retain fees of office and mlileage as part of their com-
pensatlon.”

: From January 1, 1949, until the effective date of Senate Bill
92, Acte of the 51st Legislature, (June 6, 1349) the amount of salarles
-to be peid the conetables in counties where the precinct officers, other
than the constables, were compens#ated on a “"fee basis," was left to
the discretion of the Commissionere' Court, A.G. Opinion No. V-Th9,
a copy of which ims enclosed.

. _ Sections 1 and 3 of Senate Bill 92 of the 51st Legislature
provide:

"Section 1. The Commissioners Court in each county
of this State {8 hereby asuthorized, when in their judg-
ment the fimpncial condition of the county and the needa
of the officer justify the Increase, to enter an order
increasing the compensation of the precinct, county and
district officera, or either of them, in an additional
amount not to exceed twenty-five {25%) per cent of the
sum allowed under the law for the fiscal year of 1948,
whether pald on fee or salary basis; provided, however,
the menmbere of the Commiesioners Court may not raige the
selaries of any of such Commissionere Court under the
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teras of the Act without raising the galary of the remain-
ing county officials in like proportion.

"Sec. 3. All of maid officers who were paid on a fes
basis during the fiscal year of 1948, and who are now to
be paid on a salary basis, shall be peid an annual salary
in twelve (12) equal installments of not less than the to--
tal sum earned as COIIIPEJTLEE-‘D].OD. Dy him in his official ca-
pacity for the fiscal year of 1335, end not more than the
maximum sum allowed Buch officer under the lawe existing
on August 24, 1948, together with the twenty-five (25%)
per cent increase allowed by this Act within the discre-~

tion of the Commissicners Court.™

Bection 3, above quoted, places & minimum and maximum on the
salary to be pald the constable; the minimum being not less than the
total sum earned as compensstion by him for the fiscal year 1935.
Therefore, from June 6, 1949, (the effective date of 8.B. 92) the con-
stables were entitled to annual salariee of not less than th. total
sum earned by them in 1935.

The Commissioners' Court is authorized by the provisions of .
Bection 1 above quoted, to raise the salaries of the constadbles in an
additional amount not to exceed twenty-five per cemt of thw maximm -
_sum allowed such officers under the law for the fiscal year 19k8.

You have informed us in answer to our request for additional
information that the constsbles of Nacogdoches Coumty from January 1,
19&9, until the present date are being paid aunual salaries of $1500.00
per annum. You further state that these salaries are in excess of the

© total sum earned by said officials for the fiscal year 1935. The Com-

aissionern' Court of Nacogdoches County im authorized by the provisions
of Section 1, above quoted; to raise the salasriee of the constables in
an additional amount not to exceed twenty-five per cent of the maximum
sum allowed such officers under the law for the fiscal year 1948. There
is no provision, however, in Senate Bill 92 which would prohibit the
Commissioners’' Court to change the salaries of the conmtables s0 long
as they are paid the minimum fixed in ssid Act.

In Attorney General Opinion No. 0-5061 the guestion before
the Attorney General at that time was whether the action of the Commis-
sioners’ Court in raising the salary of the district clerk within the
pinimum and maximum limite provided by law after the salary had once
been set was valld. It was held in this opinlon that:

"We have likewlse been unable to find any authorities
forbidding the action taken by the commissicners' court.
It 18 true that Section 2 of Article 3912e, V.A.(.8., re-
quires the commissionere' court of every county in Texaa
at 1ts first regular meeting in January of each year to
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determine whether certain precinct officers shall be placed
on & salary or fee basie; thie section algo provides that
in counties having a population of less than 20,000 inhabi-
tant®, according to the lagt preceding Federal Census that
each commissioners' court shall at its first regular meet-
ing in January of each year determine whether its county
officers should be placed cn a salary or fee basis. Sec-
tion 15 of Article 39124, V.A.C.S., also provides that the
commissioners' court in counties having a population of
less than 20,000 inhabitants, according to the last pre-
ceding Federal Census, at the first regular meeting in
January of each calendsr yser, may pasg mn crder provid-
ing for compensation of all county and precinct officers
on a salary basls. However, Sections 2 and 15 of Article
3912e, V.A.C.S., do not apply to the county officers of
Brazoria County, sald county having & population in ex-
cess of 20,000 inhahitants according to the last preced-
ing Federal Census. BSection 13 of Article 3912e, V.A.C.S8.,
which governs the salaries of the county officers of Bra~
zoria County, contains no specific requirement that sala-
ries be set at the first regular meeting of the commia-
sioners' court in January of each year."

It is noted that the reason for holding that the salary of
the district clerk could be changed was that there was no law requir~
ing the commissioners' court to set the salaries of officials governed
by SBection 13 of Article 39l12e, Vernon's Civil Statutes, to be met at
its first regular meeting in Janusry. Furthermore, it was pointed out
that there was no provision in msaid Article which would prohiblt the
commisgioners' court from changing the salaries previously set. We
believe the reasoning in Attorney General Opinion No. 0-5061 is sound.
We therefore affirm said opinion.

In the instant cage, salaries of conetables are no longer
governed by Section 2 of Article 3912e, which required the comission-
ers' court in every county, at its regular meeting in January, to de-
termine whether precinct officers shall be compensated on a salary or
fee basis. Section 61 of Article XVI of the Constitution of Texas as
amended in Novesber, 1948, placed all constablea in the State on a

Balary besis beginning January 1, 1949,

In view of the foregoing, it is our opinion that the coxmis.
sioners' court of Nacogdoches County may ncw set the salaries of con-
stables at any sum not less than the total earned by them as compensa-
tion for the fiecal year 1935 nor more than the meximum sum allowed
such officers under laws existing on August 24, 1948, together with
the twenty-five per cent increase allowed by Senate Bill 92.

Following the ressoning in Attorney General Opinion No. 0-5061,
it i ocur opinion that the salaries of constables may be raised or lowered
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at any tise during the year sc long as the salaries remsin within the
minimum and maxisum amounts allowed by law.

In Attorney Ceneral Opinion No. V-Tl, it was held that the
commissioners' court did not have authority to allow & constable who
is compensated on a salary basis mileage for the use of his sutomobile
in the dipgcharge of official business. We enclose a copy of this prior
opinion. We have been unable to find any statutory provisions subse-
quent to the date of this foregoing opinion which would authorize the
constable of Nacogdoches County milesge for the use of his avtomobile
in the discharge of official duties.

BUMMARY

Under the provisions of Senate Billl 92, Acte
of the 51lst Leglielature, the constables of Racoge
doches County are entitled to an annusl salmry of
not less than the total sum earnsd by them s com-
pensation for the fiscal year 193% and not more
than the maximum suzx allowed such officesrs under
lawe existing August 24, 1948; and the selaries of
constables may be reduced or raised so long as the
salaries so changed remain within the mintmm and
maximan allowed by law. A.G. Opinion No. O-%061.

Constables cannot be allowed to retain fees
of office but muet pay sll feas sarned intc the
County Treasury. Art. XVI, Bec. 61, Const. of
Texss.

The commissioners' court of Necogdoches County
is not authorized to allow the constables mileape
for the use of their avtomobile in the discharge of
official Auties. A. §. Opinion No. V-T1.

Yours very truly,

JR:Dh: s egw: Iim ATTORREY GENERAL OF TEXAS
By /#/ John Reeves
AFFROVED John Reeves
Asgigtanut

/8/ Joe R. Greenhill

FIRST ASSIOTANT
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