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funds derived from school
maintenance tax as county

Dear Sir: avallable funds.

Your request for an opinion relates to eligi-
bility of school districts for Foundation School Fund
grants where the value of property has decreased and the
valuation is reduced. It also relates to the accounta-
bility of county-wide equalization school districts for
funds derived from school maintenance tax in reporting
county available funds under S.B. 116, Acts 51ist Leg.,
R.S., 1949, The questions submitted are:

"1. There being no express provision
in the Act, and there certainly being nome
in the paragraphs referred to, to prohibilt
same, can a school district reduce the valu-
ation on any property or properties in said
district and still be eligible for aid under
said Act?

5, Are these funds (county-wide egual-
ization funds) to be reported to the State
Auditor under said Act, particularly under
Subdivision (b), Paragraph 13, State Audit-
or's Porm No. GA-2-6497"

With respect to your first question:

State and county assessed valuation of the
taxable property of districts is used in the formula
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designed for calculating the amount of local funds to be
charged school districts, Sectian 5 of Article VI, S.B.

116, Acts 51st Leg., R.S., 1949 (Foundation School Pro-

gram Act) reads im part:

"Divide the state and county assessed val-
uation of 2ll property in the county subject to
Bchool district taxation for the next preceding
school year into the State and county assessed
valuation of the &istrict for the next preced-
ing school year, finding the district's per-
centage of the county valuation. Multiply the
district's percentage of the county valuation
by the amount of funds assigned to all of the
districts in the county. The product shall be
the amount of local funds that the district
shall be assigned to raise toward the financing
of its Foundation School Program.”

Said section further provides:

"The County Tax Assessor-Collector in each
county, . . . shall certify to the State Com-~
missioner of Education . . . the following in-
formation:

"(1) The assessed valuation, on a State
and county valuation basis, of 2ll property
subject to school district taxation in each
school district or portion of school district
in such county, and the total assessed valua-
tion of all propexrty subject to achool dis-
trict taxation in the county; . . .”

Sectiaon 1, Article VIII of the Constitution of
Texas, reads in pari:

® . . . 2ll property in this State shall
be taxed in proportion to its value, which
ggall be ascertained as may be provided by
w. L) -] ]

Section 1%, Article VIII of the Constitution
of Texas, provides that:

"fhere shall be elected by the qualified
electors of each county . . . an Assessor and
Collector of Taxes, . . . and such Aasessor
and Collector of Taxes shall perform all the



Hon. Stewaert W. Hellman, page 3 (V-949)

duties wlth respect to assessing property for
the purpose of taxation. . . .

Article T1T4, V.C.S., reads in part:

"Each separate parcel of real property
shall be valued at its true and full value
in money, excluding the value of 4CTOP8 grov-
ing or ungathered thereon. . . .

Artliele 7206, V.C.S., reads in part:

"Bach commissioners court shall convene
and sit as a board of equalization on the sec-
ond Monday in May of each year, or a&s soon
thereafter as practicable before the first day
of June, to receive all the assessment lists
or books of the assessors of their counties
for inspection, correction or equalization and
approval.”

When property is rendered for taxation the
assessor-collector places the property on the tax rolls
if he 1s satisfied the property 1s rendered at the rea-
sonable cash market value. If he is not so satisfled
he enters the reasonadle cash market value on the rendi-
tion and the party rendering the properiy may have the
true value determined by the county commissioners court,
if dissatisfled with the value flxed by the asseasor-
collector. Art. 7211, V.C.S.

Article 7212, V.C.S., provides that:

“The boards of equalization shall have
power, and 1t 1s made their officlal duty, to
supervise the assessment of their respective
countles, and, 1f satisfied that the valuation
of any property 1s not in accordance with the
laws of this State, to inerease or diminish
the same and to afflix a proper valuation there-
to, as provided for in the preceding article;
and, when any assessor in this State shall
have furnished sald court with the rendition
as provided for in the preceding article, it
shall be the duty of such court to call before
1% such persons 28 in its judgment may know
the market value or true value of such proper-
ty, as the case may be, by proper process, who
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shall testify under ocath the character, quali-
ty and quantity of such property, as well as
the value thereof. Said court, after hearing
the evidence, shall fix the value of such
property in accordance with the evidence so
introduced and as provided for in the preced-
ing article; and their action 1n such case or
cases shall be final."”

Section 5 of Article VI, S.B. 116, supra, fur-
ther provides:

"If there has been a marked increase
or decrease in the assessed valuatlon of a
school district within a2 county, and if the
County School Board certifies that the use
of the county and school district valuations
for the preceding year in determining local
fund assignments to the school districts in
the county would be inequitable, and recom-
mends a different distribution of the county
total than that made by the State Commission-
er of Education, such recommendations, sub-
ject to the approval of sald Commissioner,
shall become and be the lawful local fund as-
signments to such districts.”

Manifestly, the quoted provisions of Senate
Bill 116 pertaining to valuation of property are in har-
mony with general lew and the Constitution., Senate Bill
116 does not, in our opinion, seek nor operate to alter,
change, or disturb the valuation procedure long estab-
1ished and in use for purposes of taxation in this State.
Clearly, the langusge, "If there has been a marked in-
crease or decrease in the assessed valuation of a school
district . . ." recognizes that there will be fluctua-
tions in the value of property in school districts. Un-
der the organic and statutory law, change in value must
be taken into account. Increase or decrease in assessed
valuation may be recognized without affecting eligibili-
ty for Foundation School Fund grants by giving effect,
in proper cases, to recommendations of the County School
BOaI‘d L)

The Foundation School Program Act contemplates
limitations upon districts with respect to reductlon of
tax rate:
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"No school district shall be eligible to
recelve foundation school funds authorized
herein which lowers its total school tax rate
within two (2) years of the effective date of
this Act, if the reduction of such tax rate
would reduce the local maintenance tax re-
ceipts . . . . " Sec. 5, Art, VI, S. B. 116
Acts 5lst Leg., R.S., 1949. (emphasis addedj

However, we do not construe this language as
in anywise applicable to the power to ascertain value
for tax purposes as required by the Constitution and
laws of this State, since the subject of this provision
is rate of tax as distinguished from value of property
to which the rate 1s applied. The Act contains no pro-
vision of similar import relsting to valuation., In-
crease or decrease in valuation would operate to vary
the amount of local funds charged to common school dis-
tricts and independent districts using state and county
valuations as indicated by the formula quoted above, but
eligibility for grants would not be disturbed.

It is apparent, therefore, that valuation of
property in school districts may be reduced, when cir-
cumstances and evidence determinative of value require,
without affecting eligibility of such districts for
foundatlion school fund grants for which they are other-
wise eliglble.

With respect to your second question:

Section 3 of Article VII of the Constitution
of Texas provides in part:

" . « o And the Legislature may authorize
an additional ad valorem tax to be levied and
collected within &1l school districets hereto-
fore formed or hereafter formed, for the fur-
ther maintenance of public free schools, and
for the erection and equipment of achool build-
ings therein; provided that a8 majority of the
qualified property tax-paying voters of the
district voting at an election to be held for
that purpose, shall vote such tax not to ex-
ceed in any one year cne ($1.00) dollar on the
one hundred dollars valuation of the property
subject to taxation in such district, . . ."
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Pursuant to authority of this provision of the
Constitution, the Legislature has created a number of
countles as county-wide equalization school districts
having the County Unit System of Education. These dis-
tricts exerclse the taxing power conferred upon school
districts by such provision with limitations prescribed
in the several Acts when voted by 2 majoirity of the
qualified property tax-paying voters of the district.
Acts H4th Leg., R.S., 1935, Ch. 103, p. 284, Art. 2730g,
V.C.S.; Acts 45th Leg., R.S., 1937, Ch. 231, p. 454,
Art, 2Th3e, V.C.8.; Acts 45th Leg., R.S., 1937, Ch. 163,
p. 315, Art. 27h0f-2, V.C.S.; Acts 46th Leg., R.S., ,
1939, 8p. Laws, p. 677, Art. 274be-1, V.C.S.; Acts 46th
Leg., R.S., 1939, Sp. Lawvs, p. 673, Art. 274he-2, V.C.S8.;
Acts 47th Leg., R.S., 1941, Ch. 95, p. 121, Art. 27h40f-3,
V.C.S.; Acts 4Tth Leg., R.S., 1941, Ch. 233, p. 400, Art.
2740f-4, V.C.S.; Acts A47th Leg., R.S., 1981, Ch. 150, p.
218, as amended, Acts 50th Leg., R.S., 1947, Ch. 85, p.
145, Art. 27hke-3, V.C.S,; Aets 50th Leg., R.S., 1947,
Ch. 331, p. 617, Art., 2702-A, V.C.S.; Acts 50th Leg., R.
S., 1947, Ch. 399, p. 800, Art. 2740r-5, V.C.S.

Section 6 of Article VII of the Constitution
of Texas creates the county available fund:

® . . . Said lands, and the proceeds
thereof, when so0ld, shall be held by said
counties alone as a trust for the benefit
of public schools therein; said proceeds to
be invested . . . and the counties shall be
responsible for all investments; the inter-
est thereon, and other revenue, except the
prineipal shall be available fumd."

Interest derived from investment of the perma-
nent land or trust fund and other revenue from such fund,
except the principal thereof, constitute the county
available fund; and only the interest thereon may be us-
ed and expended annually. Art. 2824, V.C.S. Section 5
of Article VII of the Constitution of Texas creates the
atate available school fund and enumerates certain sour-
ces of income and revenue for the fund. The Legislature
is specifically authorized to supplement the fund by
adding not to exceed 1% anmnually of the total value of
the permanent school fund. Section 6, supra, of this Ar-
ticle, contains no provision for adding to or supplement-
ing the county available fund.
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Article 2692, V.C.S5., provides that the county
superintendent shall make pro rata distribution of the
state available school fund based on the scholastic cen-
sus, and:

® . . shall at the same time appor-
tion the income arising from the county
school fund to all the dlistricts, includ-
ing the independent school districts of the
county, making a pro rata distridbutlion as
per scholastic census.”

Thus, income arising from the county available
fund is distributed in the same manner and upon the same
basis (scholastic census) as the state available funds
apportioned to counties,

The only source of income to the county avail-
able fund provided in the Constitution is interest and
other revenue derived from the county permanent fund.

The Legislature has in effect defined other revenue to
include leasing or renting of lands, while proceeds from
the sale of timber is required to be invested as pro-
ceeds from the sale of land. Art., 2825, V.C.;S. In
Simons v. Jackson County, 63 Tex. 428 (1885), it is said
tThat interest on notes executed in part payment of the
purchase price of lsnd becomes part of the available
fund. But, proceeds from a lease conveylng land for min-
ing and operating for oll and gas may be said to be per-
manent funds as the transaction represents a sale of the
minerals in place. Ehlinger v. Clark, 117 Tex. 547, 8
S.W.2d 666 (1928).

Article 2827, V.C.S., enumerates the purposes
for which the public free school funds may be expended:

" . . . State and county avallable funds
shall be used exclusively for the payment of
teachers' and superintendents' salaries, fees
for taking the scholastic census, and interest
on money borrowed on short time to pay sala-
ries of teachers and superintendents. . . "

This article also describes the purposes for
which local funds may be expended:

* . . . local school funds from district
taxes, tuition fees of pupils not entitled to
free tultion, and other local sources may be
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used for the purposes enumerated for State and
county funds and for purchasing appliances and
supplies, for the payment of insurance premi-
uns, janitors and other employees, for buylng
school sites, buylng, building and repairing
and renting school houses, and for other pur-
poses necessary in the conduct of the public
schools to ge determined by the Board of Trus-
tees. . . .

Sound reason supports the view that the avail-
able fund created by Section 6 of Article VII, supra, is
a fund separate and distinct from other funds made avail-
able by law under any other provision of the Constitution
for the operation, maintenance, and support of the public
free schools. Likewlse, the available school fund pro-
vided in Sectilon 5 of Article VII, supra, is a fund sepa-
rate and dlstinct from other funds made available by law
under any other provision of the Constitution. Both are
constitutional funds. The sources of income or revenue
to each are particularly described by the Constitution
and laws of thls State, and the use of each is defined
and resiricted by legislative declaration.

Section 1 of Article VI, S.B. 116, Acts 51st
Leg., R.S., 1949, provides that the Foundation School Pro-
gram shall be financed by:

"a. An equalized local school district
effort to the extent hereinafier provided to-
ward the support of this program;

"b. Distribution of the State and Coun-
ty Avallable School Funds on the basis of the
number of scholastics; and

"c. Allocation to each local district a
sum of State money appropriated for the pur-
poses of this Act sufficlent to finance the
remaining costs of the Foundation School Pro-
gram in that district computed and determined
in accordance with the provisions of this Act.”

It is abundantly clear, we think, that the
county availlable fund referred to in the Act and intend-
ed by the Legislature is the available fund provided in
Section 6 of Artiecle VII, supra, and that equalization
funds made avallable in county-wide equalization school
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districts by the levy of a school maintenance tax con-
stitute local funds as distinguished from constitutional
avallable funds and may not be included therein, If the
Legislature had intended otherwise, it could have easily
50 declared. :

County-wide equalization funds are derived from
a tax levied by districts exercising the taxing power
conferred by the Legislature under Sectlon 3 of Article
VII, supra, while the available fund is derived from in-
terest and other revenue from public lands or county per-
manent fund. In general, county-wide equalization funds
are by law distributed to districts on a per capita bas-
1s according to the scholastic census for the maintenance
and support of the schools of the district. However, Ar-
ticle 27h0f-5, V.C.S., provides for distribution " . . .
according to the financial needs of said school dlstrict
. . «» Bo a8 to provide a salary of not less than two
thousand ($2,000.00) dollars per year to any teacher em-
ployed. . . ."™ With this one exception, use of county-
wide equalization funds is unrestricted as to purpose,
while use of the available fund, as has already been
pointed out, is limited by general statute to particular
purposes.

The Foundation School Fund created by the Gll-
mer-~Aikin laws, 1s an gperating fund, grants from which
are intended to pay professSional salaries, transporta-
tion and current operating costs other than professional
salaries and transportation. It supplements State and
county available funds which are also operatl funds,
as seen from Article 2827, V.C.S., supra. Local funds
from district taxes may be used for the erection of per-
manent improvements and certaln other purposes, in addi-
tion to those enumerated for State and county funds,

Surely, it was not the Intention of the Legis-
lature to supplement building funds of districts with
grants from the Foundation School Fund. As observed,
Foundation School Fund grants supplement the opsrating
funds. Districts that have levied the county-wide equal-
ization tax, by vote, would be penslized if Gilmer-Alkin
grants were reduced by the amount raised locally by such
levies. We see no objectlion to school districts levying
county-wide equalization or other local taxes in addi-
tion to taxes levied to raise local funds charged to such
districts by Senate Bill 116 to supplement either operat-
ing funds or permanent improvement funds.
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Since Senate Bill 116 contemplates avallsble
fund created by Section & of Article VII as distinguish-
ed from other funds mads available by law under Section
3 of Artiele VII or any other provision of the Constitu-
tion, we conclude that, unden the Act, county-wide
equalization funds way not be nequirod to be reported
and accounted for as "ocounty available funds” es that
term was used in the bill &nd in paragraph 13 of the
gzgte Audttor's Appliuatien for Funds, form No. Gi-2-

. Vhluatian of pwopsrty in school districts
may be reduced, where ¢ircumstances determina-
. tive-of value require, without affecting eligi-

- blli%y of distriots for foundation school fund
%rants. County-wide equalization school dis-
tricts may mot be required to report equaliza-
tion-téx funds as county available funds (con~
struing: portion of Article VI, 3.B. 116, Acts
518t Leg., R.S., 1949).
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ATTORNEY GENERAL OF TEXAS
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