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April 7, 1950

Hon. Wm. L. Taylor Opinion No. V~1038.

Prosecuting Attorney .

Harrison County Re: Autiority of the Commission-
Marshall, Texas ers! Court to determine the

material to be recorded in
the minutes of 1ts meetings

Dear Sir: and related matters.

You have requested an opinion on the following

questions:

*(1) Can the Commissioners® Court by &
ma jority vote refuse to include certzin occur-
rences at a meeting when the occurrences un-
questionably happened while the meeting was in
progress?

#(2) Cen the court, after holding special
meetings without notifying the County Clerk,
or any of his deputies, and without their
knowledge, compel the clerk, who mnst attest

~ the minutes, to record sald minutes?®

your

The facts submitted by you with reference to
first question are substantially as follows: -

At a meeting of the Commissioners' Court
minutes of a prior meeting were presented to
the Court for approval, These minutes con-
tained certain objections of one of the Com-
missloners to an order passed by the Commis-
sioners! Court at such meeting. Ths majority
:f the Court voted to exclude these objec-

ions,

Section 18 of Article V of the Constitution of

Texas provides in part:

"Rach county shall in like manner be di-
vided into four commissioners! precincts in
each of which there shall be elected by the
qualified voters thereof one county commis-
sioner, who shall hold his office for two
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yeare and untll his successor shall be elect-
ed and qualified. The county commissioners

80 chosen, with the county judge, &s presid-
ing officer, shall compose the county commis-
sioners court, which shall exercise such pow-
ors and jurisdiction over all county busi-~
ness, as is conferred by this Constitution
and the laws of this State, or as may be here-
after prescribed.”

Articles 2345 and 2349, V,.C.S,, provide:
'.A.rt. 2345 . &

“Phe county clerk shall be ex-officilo
clerk of the commissioners court; and he shall
attend upon each term of said commissioners
court; preserve and keep all books, papers,
records and effects belonging thereto, 1ssue
all notices, writs and process necessary for
the proper execution of the powers and duties
of the commissioners court, and perform all
guch other dutles as may be prescribed by law,”

fart, 2349 . . .

“The court shall require the county clerk
to keep sultable books in which shall be re-
corded the proceedings of each term of the
court; which record shall be read and signed
after each term by the county judge, or the
member presiding and attested by the clerk,
The clerk shall also record all authorized
proceedings of the court betveen terms; and
such record shall be read and signed on the
first day of the term next after such proceed-
ings occurred.”

In construlng the above quoted statutory provi-

sions it was held in Attorney General's Opinion No.
0-6318, dated January 5, 1945, that:

"It 12 uniformly held that the Commis-
gioners' Court 18 &2 court of record. @Gano v.
Palo Pinto County, 8 S.W. 634; Bradford v.
Moseley, 223 S.W. 171. Article 2349 above
quoted necessarily makes 1t so. Any court
whose proceedings are required by law to be
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recorded in minutes or books kept for that
purpose is a court of record..

“The word 'procesdings' is used herein
in its ordinsry sense, and means the official
functions of the court. Such functions are
not limited to any particular class of func-
tions, but on the contrary they include every
officlal act done by the members of the court
in the course of thelr sitting. This would
include & pertinent motlon made by any member
of the court in the course of passing & reso-

" luation or order whatsoever. Such motion is
an integral part of the resolution or order,
Purthermore, a motion made by a member of the

. court duly in session is itself a !proceede

- ing' in the regular and ordinary way, and, we
think, should be entered upon the minutes,
vhether such motion receives a second or not.
In parlliamentary usage in such a case the mo-
tlon is lost for want of a second, and is
thus effectually disposed of,

“A good reason is easily assigned, if
reason for the statute were required, why
such proceedings should be made a matter of
record., The Commissioners' Court i3 a court
of general jurisdiction in this State, and .
a8 we have seen, 1s a court of record. It is
a court of tremendous importance, since 1t
has jurisdiction over the county affairs of
the county. 7The public has a deep concern
with the official acts of such court, and its
proceedings therefore are of such importance
as that an accurate record should be kept for
the general information of the public concern-
ed, Moreover, vhile it sometimes happens that
the failure to make & minute of certain pro-
ceedings 1s not fatal to the validity of the
same (See Lands v, State, 131 S.W. (2) 321),
and that the validity of an order properly
passed 1s susceptible of proof, and the order
may be proved b{ oral testimony (Mecam v.
Ford, 252 S.W. 491), nevertheless, the stat-
utory requirement for duly recorded minutes,
attested by the proper officers, is the saf-
er vay, and matters of such importance should
not be left to the difficult and sometimes
uncertain method of proof dehors the record.
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"It does not follow from what we have
gsald ¢t reaspns glven 8 ¢ ssioner in
vobing-upon & proposition Bu @ [} [
courE should De entered in the minutes —-

tha{ are not within the requirements of the

ute -- Tor they constitute no part ol
The court Eroceegzgés, as_do _the mOtion! the
vote and the order.. sls suppll

In view of the foregoing 1t is our opinion in
answver to your first question that the Commissioners’
Court cannot remove from the minutes of the meeting of
the Commisslioners' Court those occurrences which consti-
tute a part of the "court proceedings® such as motions
presented to the court, votes of the members of the Com-
missioners! Court on the motions, and orders passed,

The Commissioners' Court may however exclude from its
minutes any discussion made by the members 1in favor of
or against any motion before the court.

Your second question involves "some speclal
meetings which the court held without notirving the
clerk, or any of his deputles, and without the knowledge
of tho clerk or any of his deputies.”

The general rules governing the records of the
Commissioners' Court are well stated in 1l Tex, Jur. 570?
572, Counties, Secs, 41 and 42, as followst

"The commissioners' court 18 required to
record upon suitable books the proceedings of
each term of court; and the minutes are re-
quired to be read over and signed by the
county Judge or the member presiding and at-~
tested by the clerk. All authority exerclsed
by the court must he evidenced in that manner.
"It 18 not necessary that a single book shall
contain the record of the court's proceedings;
various books may be kept in which proceedings
relating to particular matters may be properly
recorded, Each book kept and used for this
purpose is, within the meaning'of the law, a
minute-book, and the entries therein made &are
minutes.

*Commnissioners' courts are courts of re-
cord, and they must authenticate all official
acte, if such authentication 1s required, by
a seal prescribed by statute,”
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“The requirement that every official act
of the commissioners'! court shall be evidenced
by an order entered upon the minutes of the

. court has been modified to the extent that
where an order 1s shown to have been actusally
made by the court, and has been acted upon,
the omission of the clerk to record the order
will not render it or the &cts done in pursu-

- ance thereof vold. Although an order of the
commissioners? court has never been entered
upon the court!s minutes, it may nevertheless
be proved by parcl evidence and given effect.
The rule is necessarily different vhere an
order is required by the terms of a speclal
statute to be entered of record, or vhere a
general statute declares that such order shall
'be void unless recorded. It 18 held that the
evidence to establish a contract must be con-
tained in the written proceedings of the ‘
court. However, if the court fails to place
an order upon the minutes at the fime when
it is made, 88 required by law, the order may
be entered upon the minutes at a subseqnant
regular or special session.”

In Attorney General's Opinion No. 0-6423, dat-
ed May 12, 1045, 1t is stateds -

"It has been held that the provisions or

the statutes hereinabove referred to making
it the duty of the county clerk, either in per~-
son or by deputy, to record the proceedings

- of each term of the commissicners' court are
directory only and not mandatory, and that
the fallure of the county clerk or his dep-
uty to perform such services will not invali-
date the orders and proceedings of the com-
missioners? court insofar as they affect pub-

lic or private rights,: Bbvever it was not '
provisions reguir-

Bis ours,

As pointed out sbove, "it was not intended that
the statutory provisions requiring the county clerk to
attend upon and record the proceedings of each term of
the Commnissioners! Court should be disregarded.” 1In the
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instant case, however, the county clerk was not disre-

garding such statutory proviaiens for the clerk was not

:zgtried of the apecial mseting, under the racta sub-
ed.

1% 1s stated in & Vords and Phrases (Perm. Ed.)
775, that the term "attestation” implies the presence of
some person who stands by but 18 not a party to the
transaction, The term "attest™ 15 defined in 7 O.J S.
691, Attost, as follovss

'!he term comes from the tvo Latin vords
taa! and Westari', which mean literally to
vitness to or to bear witness; and it has been
said that the notion assooiated with the word,
both in its technical and nontechnical use, is-
.that . of observation and subscription; and that,
although scmetimes characterised as not having
& sufflciently definite signirication, yet it

- naturally takes some of its foree from comtext
and ‘purpose, although 'attest' inherently be-
tokens a solemn personal act of authentieation
of ‘gennineness. In the present tense, the -
word has been detined as meaning to act as a-
witness to, to r witness to & fac o cer-
Iy to the verity o? & copy of & iSiie docu~
ment formally by signature, to mako a solempn
declaration in words or writing to support a
fact, or to'signify by subscription of his
name that the signer has witnessed the exe~
cutlion of the.particular instrument; to affirm
to be true or genuine; to bear witness to; to
cexrtifly; to subscribe; to testify; to vouch ror;
to witnesss to- vitnoss the execution of. a.
written instrument, at the request of hiu'who
makes 1%, and subscribing the same as & wit=-
ness, It has been sald that the word is ap-
propriately used for the affirmation of per-.
sons in thelr official capaocity to test the :
truth of a wpiting, and that it 1s the tech~-
niocal word by which, in the practice of meny

- states, & certifying offiocer gives assurance

to the verity of a copy.” O Lindaoz vi
Realty Trust Co., 75 S.W.2d 322 (Tex. PP.
1938, reversed on other grounds 129 Tex., 562,
105 8.W.24 210, 1937).

1 In viev of the foregoing it 1s our opinion that
1t 1s impossible for the county clerk to attest -to & pro-
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ceeding of the Commissioners! Gourt which he 4ld mot
atton% and the law does not reqn.tro him to perrom such
an act. :

" The next question for our determination 1is

vhether it is the duty of the county clerk to record min-
:tez of the Commissioners' Court which have not ‘beon at-
ested, ‘

The courts of this State in construing the pro-

visions of Article 2349 above quoted have stated that
the county clerk is required by the provisions of Arti-
cle 2349 to attest to and record the minutes of the Com-
missioners' Court, but his failure to record such min-
utes will not 1nvalidate the orders of the Comiss:l.on-
ers' Court not recorded or attcstad. - Mecom Vv Ford 113
Tex; 109, 252 S.W, 491 51923), :
230, 16 §.v, 1000 (1891 : |

.w ‘51 (Tex, Civ, App. 1905, error ref.); Woods V l!be_r-

169 S.W. 932 (Tex: civ., App. 191%, erTor T

r v, Reoaeg §7u!°§§ ?;.8 3(;.!.1292 :%%g ), shall
V. -5?30’5 159 8.w. ex, Civ. App. )
T BevTEE Gounty, 36 S.W. 1061 (Tex. Oiv, App. er-
. Tor rer.); ﬂ v, Hoel, 185 S.U. 883 (!l!ex. civ. App.

The court held in Ramkin v, loel, supras

‘"fhe rule formerly prevailed that con~
tracts or agreements made by municipal cor-
porations, county or city, &re only valid and
binding when entered upon the minutes. This
rule has been modified. Fayette County v,
Krause, 31 Tex., Civ. App. 569, 73 8.We 514
The foation 18 that whoro an order has

pa i

tho failnro to. record it would not affect its
validity under our decisioms. But it would .
be necessary to prove the passage of the or-
dey before it could have ang effect. Bwing
v. Duncan, 81 Tex. 230, 16 S.W, 1000, 4 -
mere conference by the commissioners and a
verbal agreement to do a certain vith-
out & vote being taken would not constitute
an order and would not be valid. There must
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be an order voted by the commissioners, Fay-
otte County v, Krause, herein cited, Im
speaking of the modification of the rule as
eat out in Mno v, _Dn___n,c.ar_l‘ the f‘n'm-'l: of Civ-

| 11 Appeals aai.ds - R

¥ '"Yhatever may be the extent to which

those decisions modify ths rule as to the ne-
cesslity for the entry in the minutes of or-
ders made Dy 28 commissioners'! gourt, they in
no vay modify the »ule that all contracf.s

" made by a county, to be valid and bdinding,
mist be made by or under authoritz of an or-
der of the commissioners! court i

: -Xn Watson v, Dewitt County, supra, the cowrt
allovod admission evidence of an order of the Commis-~
sioners! Cowrt which was recorded in its minutes but
aoct attested by the clerk, the court stating that the
statute (Art., 2339) “requiring the clerk to attest the
‘minutes 18 directory only and tha; should not ha.ve ‘bheen
rejoom because not so attested.

B In view of the foregoing it is our o'pinion that
the County Clerk &s ex~officio clerk of the Coomission-
ers' Court has the duty under the provisions of Article
2349 to record the minutes of the Commissioners' Court
regardless of whether such minutes bear his attestment.

SUMMARY

The Commissioners! Court is authorized to
-~ - exclude from ite minutes- debates in favor of
. or against motions before the court, but may
not exclude oocurrmces whieh constitnte a
part of the "court proceedings® sush as mo-
tions wade, votes on the motions, and orders
passed. Tu. OOnst., Art, V,, Sec. 18; Arts,
23‘5, 23 9, v C.S., A.@. Opiniol IO. 6-6318’
dated January 5, 1945, .

The county elerk is not required to at-~
test minutes of a meeting of the Commisaion-
erst Court of which he had no notlce or know-
ledge and did not attend, but it 1is his duty
to record such minutes under the provisioms
of Article 2349, V,C.S8. 1l Tex, Jur. 570«
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572, Counties, Secs. 41 and 42; 4 Words and
Phrases (Perm. EA.) 775; 7 C.J.S. 691, Attest;

Iindsey v, Realt !rust C 75 S.W. 24
%22 (Tex, Civ, K I§3'E reversed on other

grounds 129 Tex. 562, 105 5.W.2a 210, 1937);
Rankin v, Noel, 185 S.W. 883 (Tex. Civ. App.
1916); Watson v. Dewitt Count #6 SN, 1061
(Trex, CIv. . ebror ref, s A.G.0pin-
1on Wo. o-6h23, asted May 12, 19 5.

Yours very truly,

PRICE DANIEL
Attorney General
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J. C. DPavis, Jr. '

County Affairs Division By /Ez»ﬁc
: John Reeves

‘Charles D, Matheows S Assistant

Executive Assistant -
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