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AUusTIN 11, TEXAS

PRICE DANIEL

ATTORNEY GENERAL . Awi‘ 10, 1950

Hon, Robert 5. Calvert Opiniop No. V~-1044,

Comptroller of Public Accounts

Aus Texas Ret The applicability of the mo-

' | tor vehicle use tax to a ve-

bicie leased from an out-of~
state owner and used and
registered in Texas by the

Deay My, Calvert: losses,

You requeﬂ the opinion of this office wpon the question

presented in your letter as followa: '

“The question concerning the application of Sec-
tion 2 of Agticle T047K V.A.C.S, upon & leased vebicle
used in isterstate commaerce, but registered in Texas
bhas been presented to this Department for detearmipa-
tion, The facts concerning the purchase and use of this
vehigle ave as follows:

“Four Wheel's, Inc., an 1llimois Corporation, leas-
e# automobiles to various persons throughout the United
Stetes, One such car was leaged in December 1948, to
Coopel's Inc. of Kenosha, Wiscongin, and such car was
brought to Texas in January, 1949. This car is baing
uged by a sales representative of Coopar's Inc. to trav-
ol his cales territory, copsisting of severnl sewthwest-
e swtee. This sales repressoiative lives ip Texas,
and for his convenience has secuzed a Texas license for
the sutomobile driven by him, This autemobile atill be~

to Four Whaal's, Ing., who doas no busipess in
Teouns, and (s licensad in thely soeme. All the wensac-
sioas perteinipg to the car were outside the limits of
Texas, The vehinls 13 umd in Taxas anly o fraction of
the time, and mighi be used or stationsd in seversl :
statee while lenagd by Cooper's. A$ the time the vehi~
ols wan purchased by Four Wheel's, Inc. ail of the State’
mxes fon the Staie of Hilneis were by Four Whael's.
Somslines these vohigles ars pursbassd & year or more
wdoge they come 0 Texas, their valne haa declined
upon their segietration e,

*This Department {9 mot sure whethsr Four Wheel's,
iec. or thair lessee is zequired to pay the use tax lovied
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under Article 7047K, supra, or if it is required to pay
such tax, then on what value is the tax baged, Should

it be based on the price Four Wheel’s paid for the car
when it was purchased in Illinois prlor to its entry in-
to Texas? Sometimes these cars are purchased six
months or even a year prior to their entry into Texas,
The vehicles are never bought or ownaed by Cooper'’s
Inc, who use them in Texas, Four Wheel's, Inc. does
not have a permit to do business in Texas and transe .
acts no business in Texas,

“It is argued that Four Wheel's, Inc. cannot be

clagsified either as ‘resident,’ or *domicile’ as doing
business in Texas, I shall, therefore, thank you to ad-
vise this Department whether a car purchased and used
as above described is subject to the use tax levied by
Section 2 of Article 7047K R,C.S, -

“The general question is 'Is Article 7047K, Sec-

tion 2, applicable to a vehicle leased outside of Texas
and used in Texas by the lessee part of the leagsed peri-
od while such vehicle is in interstate usage?’

“There is no legislation pending that would deter~

mine this question, and this Department has placed no
departmental construction on same,”

Section 2 of Article 7047k, V,C,S., imposes a use tax

where a vehicls ie purchased at retail outside the State, but brought
into and used upon the highways in this Stats, The section provides

as follows:

*There iz hereby levisd a use tax upon every mo~

tor vehicle purchased at retail sile cutsids of this State
and brought into this State for use upem the public high-
waps thereof by a resident of this State or by firms or
corperations domiciled or d business in this State.
Sucr!;x shall be equal to 1% of the total considaration
paid or to be paid for said vehicls at gaid ratail sals,
The tax shall be the obligation of and D& paid by the per-
. son, firm, or corperation operating sald motor vshicle

‘upon the public Mighweys of this State,.”

Section 3 of the nbové Article defines retail sale as in-~

cluding all sales except where the vehicle s acquired “for the ex-
clysive purpose of resale and not for use.” '

It is clear that a motor vehicle purchased under the facts

disclosed by your request falls in the classification of a retail sale
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as defined by the statute. It is squally clear that the vehicle was
purchased outside the State, which is algo a neceassary prerequisite
to the imposition of the tax,

The foregoing, however, is pot all that is required, The
vehicle purchased outside the State at ratail must be “brought into
the State for use upon the public highways thersof,” The statute fur-
ther states that the use upon the highways of this State which gives
rise to the incidence of the tax must be by “a resident of this State
or by a firm or corporation domiciled or doing business in this State,”

When we apply the requiremauts of the statute to the fac-
tual situation presented we must at the cutset eliminate Four Wheels,
Inc., the lessor, from liability for the tax for the reaaon that it does
not use or operate the vehicle upon the highways of this State. Ad-
mittedly it is not domiciled in this State and does noi busivess in the
State, Four Wheals, Inc., is only the purchaser of the vehicle,

Any queation as to whether the statute contemplates that
the purchaser of the vehicle must also be the user of the vehicle up-
on the highways of this State is answered by the statute itself, It is
there provided: '

“The tax shali be the obligation of and be paid by
the parson, firm, or corporation vating said motor
vehicle upon the public highways @ otate,

Under the submitted facts Cooper’s, Inc,, the lessee, is
the operator of the motor vehicle upon the highways of this State.
Also, under such facts we are of the opinion that Cooper’s, Inc.,
meets the requirement of doing business in this State, In our opin-
ion all that is required is that there be a retail sale outside the State
and the vehicle brought into the State for use and operated upon the
public highways of this State. Cooper’s, Inc., brought the vehicle
into the State and is making use of and operating it upon the public
highways of the State, Under the explicit taxme of the statute Coop-.
er's, Inc,, & liable for the tax,

Had it been the intention of the Lagisiature to impose
the tax unconditionally upon the purchaser, language to this end would
have been used, As previously observed the contrary is clearly ex-
pressed by the Legislature in specifically providing that “"the tax shall
be the obligation of and be paid by the person, firm, or corporation
operating said motor vehicle upon the public highways of this State, "

Moreover, in order to more sifactively secure the col-
lection of the tax, payment is made a condition prerequisite to the
registration of the vehicle in this State, This is provided for in Sec~
tion 5 of Article 7047k an follows;
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“The taxes levied in this Article shall be collect-
ed by the Assessor and Collector of Taxes of the coun-
ty in which such motor vehicle is first registered or
first transferred after such a sale; the Tax Collector

shall reiuge to accept for registration or for transier
any motor vehicle until the E%x thereon is paid.”

The statute is silent as to time intervening between the
urchase and use in this State, But it does fix the time and place
or the payment of the tax, that is, when it is first registered after

being brought into the State and the tax is collected by the Tax As-
sessor of the county where the vehicle is to be registered. The
statute forbids the use of the automobile upon the highways of this

State without registration and forbids the registration without the
paymant of the tax,

We, therefoi:e. hold that Cooper’s, Inc., the lessee, as
the user and operator upon the highways of this State of the vehicle
in question, is liable for the tax,

_ The statute fixes only one measurement for the calcue
lation of the tax and that is one per cent of the total consideration
paid or to be paid for said vehicla at said retail sale, Whatever con~
aideration was paid by Four Wheels, Inc., for the vehicle in question
when it made the out-of-state purchase constitutes the correct basis

for the ascertainment of the tax, Any intervening use or deprecia-
tion of the vahicle prior to the time it is brought into the State for
use upon the highways of this State would be immaterial,

SUMMARY

The “use tax” imposed by Article 7047k, V.GC.S.,
upon vehicles purchased outside Texas and brought in-
to the State for use upon the highways of this State is
the obligation of the person, firm or corporation who
brings the vehicle into the State and operates it upon
the highways of the State, and a lessee of a vehicle who
brings the vebicle into Texas and operates it upon the
highways of Texas in transaciing its business here is
liable for such use tax. The tax is based upon the con-
sideration paid by the purchaser of the vehicle outside
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the State, and the use or depreciation of the vehicle

subsequent to the purchase and prior to its use in this
State is immaterial,

Yours very truly,

PRICE DANIEL
Attorney Genersl
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W, V. Geppert Assistant

Taxation Divllm '
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Executive Assistant
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