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Hon. R. T. Weber, D.D.8. Optoion No. V=1045.

- Seoretary-Treasuver R
Texas State Board of Ret The exemption of den~
Dental Exsminers tists employed by the
Austin, Texes " Vetersens Adminlstra-

tion or the U.3. Pudb-
1ic Health Service
from Texas licenuse and
' registration require-
Dear 8ir: . ments.

Your request for an opinion reads in part as
follovs; ‘

"Since World War II the Veterans Admin-
istration of the United Staetes has employed &
number of Texas licensees on a full tiwme basis
to perform dental servicesupon ex-members of
the armed Forces under the GI-Veterans program.
These Texas dentists practice in Federal Vet~
erans hospitels in the 8State of Texas end in

- other states and in offices rented or lessed
by the Veterans Administration in various Tex-
as areas. No lees are charged the ex-service
. member and the Texss licensee receives a fix-
" e8d sslary from the Veterans Administration.

Mhe United States Public Health Service
has employed Texas licensees on full time ba-
sls the same as the Veterans Administration
and that sgency is considered by this depart~
ment &8s ocoupyling e siwmilar position to the
Veterans Adwinistration in so far as the oper~
atlicn of the Texas laws 1g concerned.

, ‘On the basis of the above facts, you have pre-
sented for our determination the followlng three questions:

Y. %he full time Veterasns Administra-
tion and United States Public Health Service
Texas licensed dentists claim exemption un-
‘dey the . . . Btagtute (Art. U550a, V.C.8.).
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Are such licensees entitled tc¢ annual regis-
tration fee exemptlion?

"2. Are full time Veterans Administra-
tion and United States Public Health Service
dentists not licensed to practice dentistry
in Texas but who perform dental services up-
on ex-members of the Armed Forces and/or
thelr dependents in Veterans Adminlistration -
hospitals under the exclusive control and
jurisdiction of the Pederal Government in
violation of the . . . statutes prohibiting
the practice of dentistry by persons not 1li-
censed so to do?

"3. Are full time Veterans Administra-
tion and Unlted 3tates Public Health Service
dentists not licensed to practice dentistry
in Texas who perform dental services upon
ex-members of the Armed Forces and/or their
dependents in offices, c¢linics, or other
establishments under lease by the Veterans
Administration exempt from the provislons
of the Texas 3tatutes prohlibiting the prac-
tice of dentistry without first having been
licensed in this State?"

The above questlions will be discussed and
swered in the order stated.

Article 4550a, V.C.S., provides. in part:
", . . Provided, however, that the re-
quirements governing the payment of annual
registration fees and penaltles for late
registration shall not apply to licensees

wvho are on active duty with the armed forces
of the United States of America, and are not
engaged in privete or civilian practice.”

Article 4548, V.C.8., 1s as follows:

"No person shall prsctice or offer,or
attempt to practice dentistry or dental sur-
gery in this State, without first having
cbtained s license from the State Board of
Dental Exsminers, as provided for in this
law, provided that physlcilans and surgeons
may, in the reguler practice of thelr pro-
fession, extract teeth or make application
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for the relief of pain. Nothing herein ap-
plies to any person legally engeged in the
practice of dentistry in Texas at the time
of the passage of this law."

38 U.8.C.A., 8ec.1l5, 13 as follows:

"The medical service in the Veterans®
Administration, as at present constituted,
is abolished and in its stead there is auth-
orized and established in the Veterans' Ad-
winistration & Department of Medicine and
Surgery under a Chief Medical Director. The
functions of the Department of Medicine and
Surgery shall be those necegsary for a com-
plete medical and hospital service to be
prescribed by the Administrator of Veterans:®
Affairs (referred to in sections 15-15n of
this title as the Administrator) pursuant to
sald sections, other statutory authority and
regulations established pursuant to law, for
the medical care and treatment of veterans.
Jan. 3, 1946 ¢c. 658, 8 1, 59 8tat. 675."

38 U.8.C.A., Sec. 15a provides that the depsrt-
ment of medicine and surgery shall include the following:
Office of the Chief Medical Director, Medical Service,
Dental Service, Nursing Jervice, and Auxiliary Service.

38 U.8.C.A., Sec.15d provides:

"Any person to be eligible for appolnte
ment in the Department of Medicine and Sur-~
gery must --

"(e) Be a citizen of the United 3tates.
*(b) In the Medical Service -~

"Hold the degree of doctor of medicine
or of doctor of osteopathy from & college or
unlversity approved by the Administrator,
have completed an interaship satisfactory to
the Administrator, and be licensed to prac-
tice medicine, surgery, or osteopathy in one
of the 3tates or Territories of the Unlted
ftetes or in the Distriot of Columbla.

“(¢) 1In the Dental Service --.
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"Hold the degree of doctor of dental sur-
gery from a college or university approved by
the Administrator, and be licensed to practlce
dentistry in one of the States or Territoriles
ofbghe Uniﬁed States or in the District of Col-
um 8- - . .

38 U.8.0.4., 3ec. TO6b 18 es follows:

"In the administration of laws pertaln-
ing to veterans, retired officers, and enlist-
ed men of the Army, Navy, Marine Corps, &nd
Coast Guard, who served honorably during a war
period as recognlzed by the Veterans' Admlnls-
tration, shall be, and are entitled to hospi-
talization and domiciliary care in the sawme
manner and to the ssme extent as veterans of
any war ape now or may hereafter be furnished
hospitalization or domicilliary care by the
Veterans' Administration end subject to those
provisions of para%raph VI (4) of Veterans Re-
gulation Numbered & (c), which provide for re-
duction of monetary beneflts to veterans having
neither wife, child, nor dependent parent while
being furnished hospltael treatment, institution-
8l, or domiciliary care. July 19, 1939, ¢h.331,

4, 53 gtat.. 10703 Dec. 22, 1941, ¢.612, 55
tat. 850."

Veterans Regulation No. 7(a) promulgsted by Ex-
ecutive Order No. 6333 dated July 28, 1933, (38 U.8.C.A.,
p.684) provides: . o

"Phe Administrator of Veterans' Affalrs, -
within the liwmits of Vetersns' Administration
facilities, is authorized in his discretion to
furnish to honorably discharged veterans of
sny war, including the Boxer rebellion and the
Philippine insurrection, and to men honorably
discharged from the Unlted 3tates Army, Navy,
Marine Corps, or Coast Guard for disabllities
incurred in line of duty, such medical, surgl-
cal, and dental services &s may be found to be
reasonably necessary for diseases or injuries
incurred or aggravated in the line of duty in
the active military or naval service. . .

This office has been reliably informed by the
Veterans Administration that it is not within or under



the Jurisdiction of any of the several departments that
g:.tc make up the Aprmed Forces of the United States. On
he oontrary, it is a separate federsl sgency. The Pub-
110 Mealth Service is likewlse a separate federal agenoy
under the jurisdiction of the Federsl Security aAgency.
‘a U.s-Ooiap 300625

- o .. B - . P [+ e
wali v ted BLates, OL F. Supp. €10

Ian Wa
{Biat. Col. 1 . the oourt said:

"fhe Public Health Service 1s not a
part of the Armed Forces of the United
States. Those consiet of the Army, 1av¥,
the Marine Corps, and the Cosst Guend. In
time of war, the Publio Health Service ma
be and in World War II was temporapily tak«
on into the Armed Forces."

It therefore follows that since the Veterans
Adulnistration end United States Public Heslth $Service
gre not within the jurisdiction of any of the depart-
ments comprising the Armed Porces of the United States
the dentists in the employment of such asgencles are no
"on @sctive duty with the Armed Forces of the United
States” within the meaning of A rticle 4550a, V.C.8.,
relating to the exemption from payment of registration
feos required of licensed Texas dertists.

Pasying noy to your second queation, we call
attention at the outset to the. fact that Ghapter 7 of
Title 12 of Vernoun's Pendl Code end Chapter 9 of Title
7L of Yornon's Civil Statutes regulsting the practice
of dentistry are axercises of the police povwers of the
Btate sand are designed to protest the heslth and gener-
al welfare of the people of this 3tate. aller v.3tate,
68 8.w.28 601 (Tex.Civ.App.1934); A.G. Opgnion 0-§708,
dated Aygust 25, 1942. However, an agengg of the United
atates is not su%%oot to the iiao powers of a 3tate.

: r

In _Re Rruesler, 67 8.D. 207, 291 N.W. 582 (19k0).

In Brwin v. Conn, 225 N.C. 267, 34 3.%.24 202
{1943), the court stated:

"Immunity of interference by local law
with the instrumentalities created for the
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government of the United States is a femi-
liar principle.” 1

In Mayo v. United States, 319 U.3. &41 (19%3)
the court said: S

"Since the United 3tetes is a govern~
ment of delegseted powers, hone of which may
be exercised throughout the Nation by any
one state, 1t 13 necessary for uniformity
‘that the laws of the United States be dom~
inant over those of any state. Such domi-
nancy is required alsoc to svoid a breakdown
of administration through possible conflicta
arising from inconsistent requirements. The
-supremaey clause of the Coustitution states
this essential principle. Article VI. A

copMollary to this y iple 1s that the ac~

vitfes o eral Gove nt_are free
Trom uistlon any state. No other ad-
jusfmen% of oompeting ensctments oy legal
principles is posgible.

]

] - *

"These inspection fees are laid direct-
ly ugon the United States. They are money
exactlions the payment of whigch, if they are
enforceable, would be required before execut~
ing a function of goverament. Such a require-
ment 1s prohibited by the supremacy clause. We -
are not dealing as 1ln Greves v. State of New
York, etc., supra, with a tax upon the salary
of an employee, or as in State of Alsbama v.
King & Boozer, 314 Uy.3. 1, 62 8.ct. 43, 86 L.
Bd. 3, 140 A.L. R. 615, with a tax upon the
purchases of a suppller, or as in Peun Dairies,
Ing., v. Milk Control Comm. of Peannsylvania,
318 U.8. 261, 63 8.0t. 617, 87 L. Bd. ____ ,

1. MgCulloch v. Mapvland, ¥ Wheat., 316, 4 L. Rd. 579;
ate o o v. Thomas, 173 U.3.276 (1899); Johnson

v. Maryla o3 1920); State of Arizona v.
Callifornls, 283 U.S. 423 (1930); GTover v. Mitchell,

910 Hass. 1, 64 N.B.2d 648 (1 6)%
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decided March 1, 1943, with price control
exercised over a contractor with the Unit-
ed States. In thess cases the exactions ,
directly affected persons who were aoting

O smselves and not for the United States.
These fees ere 1ike & tax upott the right to
carry on the business of the post office or
upon the privilege of amelling United States
bonds through federal officiala. Admitted-
ly the state inspection service is to pro-
tect conzumers from fraud but in carrying
out such protection, the federal function
must be left free." (Emphasis added)

In attorney General Opinion No. 0-4764, dated
August 25, 1942, it is stated:

"In view of the authorities above clt-
ed and with recognition of their virtual
identity to the situation which you have
submitted to this department, you are re-
spectfully edvised that Articles 4548 and
4551¢c of the Revised Civil Statutes of
Texas (1925) and Article TLT of Vernon's
Penal Code of Texas, prohibiting the prac-
tice of denftlstry in Texas by unlicensed
gersona, are police regulations of the

tate and as such cannot constitutionally

be applied to unlicensed persons who are
practicing dentistry under the order and
direction of the commanding officer of an

alien detention camp established end main~
taipned by the United States.

By roason of the foregoing, it 1s our opinion
that dentists employed full time by the Veterans Admin-
fatration snd United States Public Health Service per-~
forming services on ex-members of the aArmed Porces are
not subject to the police power of the 3tate of Texas
requiring dentists to be licensed in Texas.

The same principles of law hereln snnounced
are applicable to those dentists employed full time by
the Veterans Administration in performing dental ser-
vices for ex-mewbers of the Armed Forces and their de-~-
pendents in offices,; c¢clinics or other establishments
under lease by the Veterans Administration inasmuch as
they '‘are under the direct supervislon of the Veterans
Administration. A federal egency 1s immune from state
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interference. United States v. Owlett 15 F. supﬁ. 736
(D.C. Pa. 1936). Dentists pertorming duties under the
supervision of the Federal Govermnment in such establish~
‘ments are not subject to the police powesr of a state.

SUMMARY

: Dentists employed full time by the Vet-
erena Administration and the Unlted States
Publio Health Service are not on active duty
with the Armed Forces of the United States
within the meaning of Article 4550a, V.G.3.,
but dentlsts so employed by auch federal agen=
:¢lgs gre nof subject to Tpxss licensing laws
(Apts. 4548-45508, 7.C.8¢) {naesmugh as the
actlivitlies of federal agencies apre not sub~
Jeet to the police power of the State. Walle
v, United States, 81 F. Supp. 210 (Dist. { C'o"ll.
s Mayo v. Unlited States, 319 U.S. 441
(19&32; tate of Arizona v. california, 283
7.8. 423 ; Jonnson v. Mapyiand, 254 U.
736 (D.C. Pa.

Yours wery truly,

' 3 . PRICE DANIEL
APPROVED: S . Attorney General

J. C. Dévia, Jr.
County Affsirs Division

Charles D. Mathews = : urnell Waldrep

Bxecutive Assistant Assiatant
BW:bh:nf :mw ,



