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Hon. W. J. Murray, Jr., Chairman
Rallroad Commission of Texas
Austin, Texas Opinion No. V-1053

Re: Validity of the Commis-
sion's order of February
8, 1950, entered in Motor
Carrier Docket No. 3658,
upon an appliecation to
divide certificate No.
Dear Commissloner: 3079.

The questions presented in your recent let-
ter relating to the validity of the Commission's order
entered February 8, 1950, denying an application to
divide common carrier motor carrier certificate No.
3079 have been carefully considered.

A copy of the order in question was sub-
mitted with your request, and under the facts you asks:

"l., Is the Commission's order of
February 8, 1950, entered in Docket No.
3658, a valid order?

"2, Considering the terms of Cer-
tificate No. 3079, as well as the Commis-
sion’s orders of 1940 upon which this
certificate is based, does the Rallroad
Commission have legal authority to grant
the application of the receiver to divide
Certificate No, 3079 and sell 1ts divided
portions to Southern Pacific and to Santa
Fe, and to grant the applications of
Southern Pacific and Santa Fe to dbuy such
portions (Dockets A-1211 and A-1212)7
{See paragraph 2 of Commission's order
dated Pebruary 8, 1950, for the language
05#Ce§tificate No. 3079, dated July 2,
1940,
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"3. If it be determined that the
Railroad Commission has authority to grant
the referenced application as prayed for,
then what terms and phraseoclogy should be
employed in the Commission's orders ac-
complishing that purpose?

"3, I? it be determined that the
Commigsion has authority to grant the ref-
erenced applications as prayed for, then
does the Railroad Commission have any au-
thority in granting the applications to
impose any restrictions (not presently ex-
1sting in Certificate No. 3079) upon that
portion of the certificate granted to
Southern Pacific, or upon that portion
of the certificate granted to Santa PFe?

"

"5, Would Airline Freight Lines,
Inc., have the right to interchange freight
at Rosenberg under the certificate dated
July 2, 19%07"

The question of the Commission's authority
to divide an existing certificate was before the Sup-
reme Court of Texas in H. & N.T. Motor Freight Lines
v. Johnson, 140 Tex, 1686, W, .

Ing for the court, the late Chief Justice Alexander
announced that the Commission has authority to author-
ize the division of a route covered by a certificate
into two or more parts and approve the sale of less than
the whole thereof and said:

t-

"Since the division of an existing
certificate into two parts is, in effeot,
the equivalent of the granting of two new
certificates, and since two short routes
might not adequately serve the publioc in-
tereats in the same manner as one through
route over the same territory, it would
seem that in order to authorize the divi-
sion of the existing certificate into two
parts and the sale of one of the parts, the
Commission, after statutory notice to ahe
public and all interested parties and &
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public hearing, should find that the ap-
proval of the dlvision of such certificate
and zale of a part thereof will not impair
the servies to the public.”

From this holding of the court it is clear to
us that the power of the Commission to authorize the
division of a certificate and approve the sale of por-
ticng thereof to different purchasers rests upon & find-
ing of fact that such division and sale "will not impair
the service to the public.”

The law contemplates that the Commission shall
be left free to finally determine contraverted issues
of fact and its orders will not be set aside unless il-
legal, unrsasonable or arbitrary, and oprders supported
by substantial evidence are mot 1lliegsl or unreasonable.
gulf Land Co. v, Atlantiec Refining Go., 134 Tex. 59, 131
B W.2d 73 (19397, Tt 13 ot Tre province of the trial
court fo substiftute its fudgment for that of the Rail-
road Commission on conmbravertsd issuss of fact. Tra
v. Shell 0il Co., 14% Tex. 323, 198 3.w.2d 424 (Igﬁsgg

' The Commission had aubhority under Article
911b, V.C.8., to enter the order. H. & N.T. Motor _
Freight Lines w. Johnson, supra., Orders of tne commis-

sich made 1n the exercise of authority lawfully delegat-
ed to it are prima faele valid., Miller v. Tarry, 191
S.W.2d 501 (Tex. Civ. App. i9%%, error vel. N.r.e.).

The Commission's order of Febhruawry 8, 1950, entered in
Docket No. 2658, is valid on its face since the Commis-
8ion had Jurisdiction of the subject matter of the order
and of the parties. Assuming, as we must, that the or-
der is ressonably supported by asubstantial evidence, it
is mot arbitrary or unreasonsble and is a walid, lawful
order and showid be austained,

Since the Commission found that the division
of the certificate and the sale of portions thereof
would result in a decrease of service with respect to
certain peints on the route invelved and an increase
as to others, it is our opinion that the Commission is
without power to authorize the division and approve the
sale of portions of the certificate to different pur-
chasers.

Any enlargement of authority would have to be
based om a hearing and determination upon the question
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or issue of convenjience and necessity. Sunset Express
v, Qulf C. & S.F. Ry., 154 5.W.24 860, 862 (Tex. SIV.
App. 1081, error rei., WeO.M. ).

We therefore answer your first question in
the affirmative and your second in the negative, and in
view of our opinion in response to these questions, we

do not deem it appropriate to answer your third and
fourth questions,

While it is undoubted that common carrier
motor carriers operating under certificates of conven-
ience and necessity without restrioctions have the right
to and do interchange freight in daily operations, the
rule is otherwise where a carrier's certificate contains
restrictions and limits the service that may be rendered.

As we construe Certificate No. 3079, it 1is
clearly one restricting the scope of operations that may
be conducted under 1t, It does not authorize the per-
formance of every act or service which might ordinarily
be performed by a common carrier motor carrier operating
between the termini. Rosenberg is not an unrestricted
service point and the language of the certificate indi-
cates no purpose on the part of the Commission to au-
thorize the interchange of freight at that point. The
contrary appears from the limited scope of authority
evidenced by the certificate. Sunset Express v, Qulf
C. & S.F. Ry., supra; Miller y. Tarry, supra.

It follows that our answer to your fifth gues-
tion is a negative one.

SUMMARY

The order of the Railroal Commis-
sion of February 8, 1950, entered in
Docket No. 3658, is a valid ordsr and the
Commission is without authority to author-
igze Aivision of the certificate. H. & N.
T. Motor PFreight Lines v. Johnson,

ex. » oW . 3 ller v.
Tarry, 191 S.W.2d 501 (Tex. Civ. App. 1944,
error ref. n.r.e.). Common carrier motor
carrier certificate No, 3079 does not au-
thorige interchange of freight at Rosenberg.



Hon. W. J. Murray, Jr., page 5 (V-1053)

Sunset Express v, Guif C. & S.F. Ry.,
157 §.W=§§ 860, 862 (Tex. Civ. App.

1941, error ref. w.o.m.).
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