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State Board of Control

Austin, Texas Re: Pay of State em-

ployeé who does

Attention: G. J. Palmer, Secretary reserve military
. : . service on his

Dear Sir: vacation time.

You have inquired whether the provisions of Art.
5769b, V.C.S., prohibit a State employee who spends his va-
cation time in active dAuty training with the National Guard
or a Reserve Unit from receiving his State salary if he also
recelves military pay for the same period.

Fnclosed is Attorney General's Opinion 0-2826 which
answers the question of payment of vacation saleary and mili-
tary pay in the folloving language:

"You are accordingly advised that employees
of the Board of Insurance Commissioners who are
Reserve Officers in the United States Army may
continue receiving their salary from the State
:{ Taﬁas wvhile on active duty during thelr vaca-

on.

We do not find that any change has been made in the
provisions of the Texas Constitution cited in support of
Opinion 0-2426, This opinion 1s not affected by Art. 5769
even though this statute was enacted subsequent to the writ-
ing of the opinion.

Sec. 3 of Article in gQuestion states:

"All officers and employees of the State of Cif
Texas who shall be members of the National Guard
or officlal militia of Texas, or members of any
of the Reserve Components of the Armed Foroces,
shall be entitled to leave of !b'.n§= from their
respective duties without loss of or effi-
ciency rating on all days on which they shall
be ordered by proper suthority to duty with troope
or field exercises, or for instruction for not to
exceed fifteen (155 days in any one calendar year;
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provided, however, that the State Comp-
troller shall pay to the officer or employee
the difference between his pay and allow-
ances when on active duty, as certified by
t2id officer or employee, and his salary
f-orr the State of Texas when the latter is
the greater, and vhen authorised to do so
by the head of the Department or the direct-
ing board of an institution or agency vhere
such officer or employee is employed."
(Underscoring added. ?

A "leave of absonoe is generally regarded as
something dirroront than a statutory "vecation”. Dur~
ing & "vacation" the employment continues. gyissé%;gg
v. American Tobaceo Co., 122 A. 5 Vt. Sup.,

tfey v. Unemplo Commins 63 A. 24 29 (Pa.

Super., 1949). A "leave of dbsonce on the other hand,
implies an excused absence from employment, a tonporary
absence from duty with an 1ntontion of roturn? en-
ployment. State v. g:axston, 188 S.W.24 335 (Mo.Sup.1942);
Thompson v, Joung, upp. 887 (D. C.,D. 0..19#5) The
statute in question 15 one dealing with "leave of absence”
and is in addition to that portion of the utatutoa deal—
ing wvith "vacation”. The pay provisions of the “leave”
statute are therefore not applicable to the annusl vaca-
tion period. In this regard it may be mentioned that the
courts of Texas have liberally construed ths Constitution
and statutes of this State in favor of patriotic servioce
in the Reserve Corps of their country and are loath to
gonali:o s State employee for aooopti nilitapry gutf
ygmuu_.}:_tinmr%. 135 Tcx. 313, 185 S.W.2 52 19%0);
- Spears V. _Egmg, Tex. 277, 150 §.W.24 769 §19n1

r V. 140 Tex. 271 167 S.W 2d T (1942
parte Templeton, 143 Tex. 381, 186 S.W,2d 68 (1945). wt
think the statute in question was enacted with the same
spirit and intent as set forth in these cases.

Art. 5890a, V.C.8., expressly provides that State
employees shall be entitled to a 12 day leave of absence
without loss of pay for reserve military duty, such leave
to be in lieu of a regular vacstion. Whether Article 5769b.
repesled any portion or all of Artiole 5890a, a question
vhich it is not necessary to here decide, ve think that
Article, vhen taken together with Article 5890s, olearly
ovid:?ooa & legislative intent to authorize the payment in
question.
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SUMMARY

A State employee is entitled to his pay
during his vacation notwithstending the faot

t.at he performs reserve military duty during
that periocd for which ha receives compensation.
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The op:l.nion does not deal with nilita.ry leave
taken at a period other than the em glo yee's
regular vacation time., Articles 5769b, 5890a.
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