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THE ATTORNEY GENERAL
OF TEXAS

RICE DANIEL Ny AUSTIN, TEXAS
m““ OENERAX.

May 27, 1950
Hon. Raymond E. Magee Opinion No., V-1063
County Attorney
Galveston County Re: Compensation of Chlef
Galveston, Texas Probation Officer in
: ' Galveston County and
Dear Sir: related questions.

You have requested our opinion on the follow-
ing questions:

1l. Is the compensation of the Chief
Probation Officer 1in Galveston County gov-
erned by the provisions of Senate Blll 92,
Acts 51st Leg., R.S. 1949, ch.320, p.601.

2. Is the Chief Probation Officer of
Galveston County included in the provisions
of subdivision ? b) of Section 62 of. Article
XVI of the Constitution of ‘Pexas- providing
for a Retiremant Disability and Death Com-
pensation Fund for the appointive officers
and employees of the county.

Senate Bill 92 Acts 51st. Leg., R.S. 1949, ch.
320, p.601, provides in part: ‘

*The Commissioners Court in each county
of this State is hereby authorized, when in
their judgment the financlal condition of the
county and the needs of the officer justify
the increase, to enter an order lncreasing
the compensation of the precinct, county and
district officers, or either of them, in an
additional amount not to exceed twenty-five
(25%) per cent of The sum allowed under the
law for the fiscal year of 1948, whether paid
on fee or salary basis; provided however,
the members of the Gommissioners Court may
not ralse the salaries of any of such Com-
missioners Court under the terms of this Aect
without raising the salary of the remaining
county officials in like proportion.” (Em-
phasis added throughout)
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Under the provisions of Senate B1ll 92 the Com-
missioners' Court would only be allowed to raise the com-
pensation of its county officers in an amount not to
exceed twenty-five per cent of the sum allowed under the
laws for the fiscal year of 1948. It was held, however,
in Attorney General's Opinion No. V-915 that the compen-
sation of a juvenlle officer or probation officer in
counties of 190,000 inhabitants or less is governed by
the provisions of House Bill 5%, Acts 51st Leg., R.S.
1949, ch.338, p.653, which provides in part:

#The Commissioners Courts of all coun=-
ties 4in which Juvenile Officers or Probation
Officers, or their assistants, are employed
under existing laws of this State, shall
fix the salaries to be pald such Juvenlle
Officers or Probation Officers and thelr as-
sistants, and provide for their expenses,

~.without limitation. Provided, thit In coun-
ties where there 1is a Juvenile Board, sald
_Board shall recommend the salary to be paid
to such Juvenlile Officer or Probation Officer:
and their assistants, which salary shall be
approved by the Commisslioners Court; and pro-
vided, further, that no Juvenile Officer or
Probation Officer, or their assistants, shall
be paid a salary less than that now provided
by existing laws. The Commissioners Court
1s authorigzed in 1ts discretion to furnish
such Juvenile Officers or Probation Offig¢ers
an auntomobile and provide an allowance for
the expense of operating the same. The pro-
visions of thig Act shall not apply to those
counties whose population exceeds one hun-
dred and ninety thousand (190,000) according

to the last or any future Federal Census.

Since Galveston County has a population of 81,-
173 inhabitants according to the last preceding Federal
Census, the compensation of the Chief Probation Officer
of Galveston County 1s governed by the provisions of
House Bill %4. Under the terms of House Bill 54 the
Commissioners! Court is not limited as to the maximum
amount of compensation to be paid such officer. There-
fore, it is our opinion that the Commissioners' Court
in fixing the compemsation of the Chief Probation Offi-
cor of Galveston County is not limited to the twenty-
five per cent increase authorized under Senate B1ll 92
of the 5lst Legislature, but it may fix the salary of
the Chief Probation Officer "without limitation,* for
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Senate Bill 92 has no application to the salary to be
paid to the Chief Probation Officer of Galveston Coun-
ty. )

' Your second question 1s determined by subdivi-
sion (b) of Section 62 of Article XVI of the Constitu-
tion of Texas which provides:

*(b) ERach county shall have the right
to provide for and administer a Retirement,
Disability and Death Compensation Fund for
the appointive officers and loyees of the
counfg; proviaed same 18 aufgogizéa 5& a8 ma-
Jority vote of the qualified voters of such
county and after such election has been ad-
vertised by being published in at least one
newspaper of general circulation in said coun-
ty once each week for four consecutive woeks;
provided that the amount contributed by the
county to such Fund shall equal the amount
pald for the same purpose for the income of
each such person, and shall not exceéd at any
time five per centum (5%) of the compensa~ -
tion paid to each such person by the county,
and shall in no one year exceed the sum of
One Hundred and Eighty.Dollars ($180) for any
such person. '

- "All funds provided for the compensation

. of each such person, or by the cotmty, for
such Retirement, Disability and Death Compen-
sation Fund, as are received by the cowmty,
shall be invested in bonds of the United
States, the State of Texas, or counties or
clties of this State, or in bonds issued by
any agency of the United Statés Govermment,
the payment of the principal of and interest
on which is guaranteed by the Unlted States,
provided that 2 sufficient amount of said
funds shall be kept on hand to meet the im-
mediate payment of the amount likely to be-
come due each year out of said Fund, such
amount of funds to be kXept on hand to be de-
termined by the agency which may be provided
by lawv to administer said Fund; and provided
that the reclipients of benefits from said Fund
shall not be eligible for any other pension
retirement funds or direct aid from the State
of Texas, unless the Fund, the creation of
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vhich is provided for herein contributed by
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as a condition to receiving such other pen-
sion aid.”

"Public Office” is defined in Commissioners
Court of limestone County v. Garrett, 236 S.W. 970, 972
{Commi.App.1922) as follows: ,

%tPublic office is the right, suthority,
and duty created and conferred by law by which,
for a given period either fixed by law or en-
during at the pleasure of the creating power,
an individual 1s invested wlth some portion of
the sovereign functions of the government to
be exercised by him for the benefit of the pub-
1lic. The correctness of this definition is no-
where questioned, so far &8 we know, and it 1s
useless to add supporting authorities.! Kim-
brough v. Barnett, 92 Tex. 310 55 S.Y. 122.

In Attorney General Opinion No. 0-10Q3, dated
July 31, 1939, it was held that a county juvenile or pro-
bation officer is a civil officer of emolument .within the
meaning of Section 40 of Article XVI of the Constitution
of Texas, which prohibits a person from holding more than
one civii ‘office of emolument at the same tims.

Since the Chief Probation Officer is a county
officer appointed in accordance with the provisions of
Article 5142, it 18 our opintion that the Chief Probation
Officexr of Galveston County is an appointive officer of
the county within the meaning of subdivision (b) of Sec-
tion 62 of Article XVI of the Constitution of Texas. He
is therefore eligible to participate 1n the . "“Retirement,
Disability, &nd Death Compensation Fund® provided for '

therein.

SUMMARY

The compensation of a juvenlle or proba-
tion officer in Galveston County is governed
by the provisions of House Bill 5%, Acts 5lst
Ieg., R.S. 1949, ch.338, p.653, and the Com-
missioners' Court in fixing the compensation -
of such officer is not limlited as to meximum
by the provisions of Senate Bill 92, Acts 5lst
Leg., R.S. 1949, ch.320, p.601; A. ‘Gl Opinion
No. V-915. A county juvenile or probation
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officer, being an appointive county offlicer,
1s eligible to the benmefits of the "Retire-
ment, Disability and Death Compensation Fund,"”
provided for in subdivision (b) of Section

62 of Article XVI of the Constitutlon of Tex-
as. Commissioners' Court of Limestone Coun-

ty v. Garrett, 236 S.W. 070 (Com.App.1922);

_oG- Opini[.on io. 0-100'39 . ’
APPROVED: : Yours very truly,
J. C. Davlis, Jr. - PRICE DANIEL
County Affairs Division Attorney General

Joe Greenhill

First Assistant @2 2
Price Danlel John Reeves _
Attorney General Assistant
JR:bhimw ’



