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In your letter of July 25, 1951, you requested the opin~
ion of this office as to State and Iocal pd valorem taxation of a
military housing project to be construtted on Cargwell Air Force
Base in accordance with the provigions of the Military Housing
Act, P.L. 211, Blgt Cong. 1949, 63 Stat, 570, 12 U.5.C. § 1748,
You iater gent us a photostatic xopy of the proposed lease to be
executed by the Government and the lessee of the project.

The lease provides ¥hat the Government will lease the
described land for 73 ysavs (o the lesges to be used for erecting,
maintaining and operating the houping project. Lessee is to pay
the Goverament an annual rental of $100.00, Provision is made
for obtaining mortgage insurance under Title VIl of the National
Housing Act. The lessee i8 required to lease all whifa of the hous~
ing project to such military and civilian personnel of the Army,
Navy, Marine Corps or Air Fovce {including Government contrac
tors employees) assigned to duty 4t the military installating or in
the area where the installation iy looated as are designnted by the
Commanding Officer. In the evesnt the Commanding Officer fails
to designate such personnel within a stated period, and npon other
stated conditiotis, the lessee may lease the unite to persone gther
than said military or civilian personnel. Detajled provisiohs cover
leasing agreements made by the iessee.

- The eighth covenant and condition of the lease contragt
reads, in part, as follows:

“8. That the Lessee ghall pay to the propax auv
thority, when and as the same become due and payable,
all taxes, assessments, and similar charges which, at
any time during the term of this LLease, may be taxed,
assessed or imposed upon the Government or upon the
Lesgee with respect to or upon the leased property. In
the event any taxes, assessments ¢r similar ¢harges
are imposed with the consent of the Congress of the
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United States upon the property owned by the Goveérne«
ment and included in this Lease (as opposed to the
leasehold interest of the Lessee therein), this Lease
shall be renegotiated so as to accomplish an equitable
reduction in the rental provided above, which shall gl
be greater than the difference between the amount @f
such taxes, assesgments or similar charges and twe
amonnt of any taxes, assessments gr similar charges
which were imposed upon such Lesdee with respect

to his lease~hold interest in the leased property priap
to the granting of such consent by the Congress ¢f the
United States; . . ." o ‘

At the expiration of the lease all improvements made
upon the premises and all items required to be furnished Wy the
lesgee are to remain on the leaged premises and be the property
of the Government without compensation. ‘

- Use and Becupancy of the leagsed premises are: subjest
"to such rules and regulations as the Commanding Officer shail pre-
‘sovibe for militesy amd Security purposes. After there is ng Fed-
sral Houvelng Insured Motigags on the property and the leased
premises are no longer under the control of the Federadl Housing
Commigsioner, the lessee and the Commanding Officer are (p agrae
OR maintenance and repaitr standards. ' -

o " THe Government has the right after the expiration of
39 yeary to terminate the lease provided the interest of the Federal
Howning Administration in the lease and in any mortgage on the
tesiedield ibterest has been fully terminated. After there is oo
mgiigage hold or ineured bgf the Federal Housing Administratisn
. ppikedessehold estate, and the leased premises are no lopgsr oRs
gy thiscentrot of the Commissioner, all digputes concerying es«
. hibltishment of rental rates shall be decided by specified parties.
You state in your request that the rental rates on the Carswell Al
Base anity will be the eguivalent of Government rentx] allowsnde,

: The VALLOBE qmefr‘ cavenanty and ‘&@"ﬁaitidndag 'ta.;;;‘jqu&-*ih
the lease are fot material to a determination of your questien.

Y¥ou have predicated your guestion of tax exemption on
the assumption that the State of Texas will cede “exclusive jurig«
diction” to the United States over the lands upon which the housing
~umits will be erectad. We agree that without such cegsion the velose
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of the leasehold interest would be subject to tax, Art 7113, V.C.8.;}
Daugherty v. Thompson, 71 Tex. 192, 9 S.W, 99 (1888); S?AQ V. ;&z
lor, 72 Tex. 297, I% S.W. 176 (1888), Article 5248, V.8, ¢6

the fundamental rule of law that lands and improveraents theréon
belonging to the United States are exempt from taxation; but it al-
so expressly provides as {pllows:

", .. any portion of said lands and improvements which
is used and occupied by any person, firm, association
of persons or corporation in its private capacity, or
which is being used or occupied in the conduct of any
private business or enterprise, shall be subject to taxa-~
tion by this State and its political subdivisions.”

The eighth covenant of the lease, previously quoted,
recognizds the possibility that local taxes might accrue oh the les«
see's interest in military housing projects. We are of the opinion
that in the absence of a cession of jurigdiction by the State such
- taxes would be validly impased. 31 Am. Jur. 280, Taxation, § 218,

We will next consider the effect of a cession of “exclu~
sive jurisdiction” on the taxability of the leasehold interest. Arti-
cle 5247 reads as follows:

“Whenever the United States shall acquire any
lands under this title, and shall desire (o acquire con-
gtitutional jurisdiction over such lands f4r any purpose
authorized hereln, it shail be lawful for the Govetnor,
in the name and in behelf of the State, to cede to the
United States exclusive jurisdiction over any lands so
acquired, when application may be made to him for that
purpose, which application shall be in writing and ac-
companied with the praper evidence of suth acquisition,
duly authenticated atid recorded, containing or having
annexed thereta, an accurate description by metes and
bounds of the lands sought to be ceded. Mo such ces~
sion shall ever be made except upon the express condi-

! The pertinent provisions of Article 7173 read as follows:

“Property held under a lesse for a term of three
years or mare, or held under a contract for the purw«
chase thereof, belonging to this State, or that is exempt
by law from texation in the hands of the owner thereof,
shall be considered for all the purpoeses of taxation, as
the property of the persor sp hoilding the same, except
as otherwise specmlly provided by law. .
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Hon that this State shall retain concurrent jurisdictign
with the United States over every portion of the lands
80 ceded, 80 far, that all process, ¢ivil or criminal
issuing under the suthority of this State or any of the
eourts or judicial officers thereof, may be executeg

by the proper officers of the State, upon any peraph
amenable to the same within the limits of the land 46
ceded, in like manner and like effect as if no aych ceg~
sion had taken place; and such gondition shall be in»
serted ip sach instrument of cession.”

This Article constitutes the only method of trangfers
r.i-ng exclusive jurisdigti@na Curyy v. State, 111 Tex. Crim. 264,
12 8.W.2d 796 (1928). ¢ ‘ T

Assuming that the Governor cedes “exclusive jurisdie~
Hon" to the United States over the lands upon which the housing
praject will be constructed and that such cession is accepted, we
are of the opinion that the cession would have the effect of exgmpt-
ing from State and local taxation all private property rights and
{nterests on or within the bounds of the area over which jurisdic=
tion is cedéd. This result would necessarily flow from a gratit of
exclusive jurisdiction over land, since the State would then lack
the raguisite jurisdiction necessary to the impogition of any tax.
%o cases have construed the phrases "constitutional jurisdigtion”
aud "exclusive jurisdiction,” as used in Article 5247, for the pur~
pose of ascertaining their effect on the State’s jurisdiction to tax
privately owned property on or within the confines of the land so
ceded. The language used in these phrasds is plain, unambigusss
and all-embracing, and would seem to deprive the State of all jurlg«
diction within the ceded area except that which Article 5247 éxprenss
ly provides shall be retained. Furthermore, the inclusion of the
proviso in this Article is further indication that the dénly type of
jurisdiziion to be retained hy the State of Texas is # toncurxent

A ]

2 prticle I, SBection 8, Clause 17, of the Federal GConstitutign pro«
vides that Congrees shall have the power “to exercige excigsive
legislation . . . over all places purchased by the consent of the Leg* '
iglature of the state in which the same shall be, for the erection of
fores, maghzines, arsemsls, dock-yards, and other needful buwild~
.Sn‘g,” Article 5242, V.C.S., gives express legislative consent to
the acqguisition of lands by the Government for the purposes stated
in the provisien of the Federal Constitution just quoted as well as
for other purposes; but the Cpurt in the Curry case held that there
was o cession of juriadiction by implicatioh in the language of
Arﬁrile 361, R.S. of 1895 {now substantially embpdied in Article
5242), :
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jurisdiction for the purpose of service of process upon persons
amenable thereto within the limits of the ceded land.

In Gurry v, State, supra, the Gonrt was cendevmed with
the juriediction of a State court over a criminal offense committed
on a military reservation, The Court first noted the conditions of
concurrent jurisdiction to serve crimipel and civil procesgs as exw
pressed in Article 378 {pow Art, 5247) and then gtated at page 79%:

“In pther words, compiete consant of the siate,
~which carries with it exclupive jurisdiction aviér sa
land as above stated, has been withheld unldsy an
til the Governor of this state under the tarms of artt
cles 374 and 375, R.S. 1895 [ Art. §247], makes B tragin
fer of sarpe.” (Emphasis added throughout.)

the Court said thal ArHicles 385 and 324 Iﬁ"t. H247) “anthoyime the
governor of the state . . . to cede to ¥ie United States exclusive
jurisdiction over lagds . . . , the state retaining concupt-ent jupris«
diction galy so far that all process, civil or ctimicel, jesved undey
the authority of the state omcl.amy of the courts ot judicial officers
thereof, may be executed . . . on any person amentble to the same
within the limits of the land so ceded . . ." At poge 1008 the Covrt
said:

*... InU. 8. v. Davis, 5 Mason, 356, s was
heid that & reservation in a cession of ‘concurrett
jurisdiction® to serve siate progesges, civil and exime
ingl, in the ceded place, does not exclude the ex¢lusiy
isgislation or sxclusive jurisdigtion of the United Bta
over the censd place. it Mefely operated as a confi~
tion of the grant, "

An examination of the statutes of other states which
have been interpreted as placing further qualifications upon cessions
of jurisdiction than does aur statute, as we interpret i, sustaing
our conclusion, The West Virginia statute congidered in James v.
Dravg Gontracting Go., 362 U.S. 134 (4937), ceded to the ’ﬂniﬂceéiﬁ '
5,tafes'cbncu'rp_eng jutlsdiction over land acquired by the Unjted
States With the conaent of the State. The Court held that the pro-
visianvas to congurrent jurisdiction gualified the provision giving
consent and that by virtue of this reservation the State retained
jurisdiction to tax over lands purchased or copdemnsd by the Unijed
States for navigation improvements. A Kansas statute ceded to the
United States “exclusive jurisdiction” over the tand within the lim-
ité of Fort Leavenworth buf expressly rese¢rved the right to serve
civil and criminal process and “the right to tax railroad, bridge,

apd other corperations, their franchises and property, on said
. -
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Reservation.” Laws of Kansas, 1875, p. 95. The Court in Fort
Leavenworth Ry. v. Lowe, 114 U.8. 525 (1$85 upheld the right of
the Btate to subject the railroad property to taxe.twn In each of
these cases the State had retained the taxing power in cessions
dlifefbnt from those contemplated by the Texas gtatute.

SUMMARY

The leasehold interest in a military housing
project to be constructed, maintained, and operated
by private enterprise on Carawell Air Force Base
will be subject to State and local taxation unless the
State of Texas cedes exclusive jurisdiction gver the
lands on which the houses will be built to the United

States,
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