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Executive Secretary

Board of Regents Re: Legality of using
State Teachers Colleges certain appropriat-
Austin, Texas ed funds of South-

wvast Texas State

Teachers College to

finance teacher train-

ing in conjunction

with San Mare¢os Inde-
Dear Sir: pendent School District.

You have requested an opinion concerning
the authority of Southwest Texas State Teachers Col-
lege to expend funds for teacher training purposes,
in the supervision of student practice teaching,
from the item in its pilennial appropriation feor
"Resident Instruction, Ealarles Only" or from the
items sppropriated for "General Operating Expenses"
under elther of the follewing arrangsments:

1. For direct salarles to teachers em-
ployed by the San Marcos Independent School District
for a portion of the year, the sslaries for the re-
mainder of the year to be paid by the San Marcos
Public Schools, or

2. Under a contract with the San Mearcos
Independent School District for teacher training
privileges, the amount to be paid in 2 lump sum
direct to the school dlstrict.

The appropriation item for "Resident In-
struction, Saleries Only"  appears in the current
biennial appropriation for Southwest Texas State
Teachers College (Art. V., E.B. k26, Acts 52nd Leg.,
R.S. 1951, ch. 499, p. 1228, at p. 1455) under the
heading of ”Generai Administretion, Salaries Only."
Under a second heading, "General Operating Expenses”,
the following items are listed:

“Ganeral Revenue Appropriation for general
operating eXpenBes .. .. oeaveans s . e
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*Plus estimated other income for general
operating 6XpenNges..cccosvenvcare o o .

We shall conslder first the question of
payment of a sum to the San Marcos Independent
School District under & contract with the district.

Article 26/k7e¢, V.0.3., provides:

" . . . the Board of Regents of the
State Teacher Colleges of Texas, or the
govarning Body of any other State support-
ed teacher training fnstitution, and the
trustees of any tndependent school dis-
trict shall be empowered to enter into
contracts vhereby the said teacher colleges
may use the public schools of said inde-
pendent school districts as laboratory
schools for treining of teachers; provided
further that the available local funds of
such colleges or the loecal funds of such
school districts may e used in the pur-
ausnce and performance of such contracts.”

This stetute was originally enacted in
1945 (Acts M9th Leg., 1945, ch, 177, p. 234) and
vas amended in 1950 (Acts 51at leg., 1st C.S. 1650,
ch. 49, p. 120)., These acts recited as the neces-
sity for their paszage 2s emergency measures the
fact that " there is et present no authority” far
the making of the contracts therein authorized.
The governing boards of the State-pupported insti-
tutions of higher learning have only such authority
ag has been granted to them by the legisleture.
Since these acts stated that no authority existed
for the making of such contracts, ve should accept
this statement as 2 legislative expression that
authority had not been granted to the governing
boards by any other statute., It is our opinion
that the authority granted in Article 2647c is
exclusive and that contracts for this purpose be-
tween teacher training institutions and independent
school distriects must be made in accordance with
Article 2647c,

Article 2647c authorizes the expenditure
of the local funds of the college in the perform-
gnce of such contracts. The local funds of the
Southvest Texss State Teachers College are the

Ty
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funds collected at the institution "in carrying
out the functione of &n educational institutien”.
Article 25544, V.C.S. Examples of income com-
prising local funds are listed im Article 2A544.
Section 31 of Article V, House B11ll k245, supra,

at page 1472, reguires that certain of these local
receipts be deposlted in the State Treasury, to

- be credited to a separate fund account for the
Institution depositing the funds.” Sections 2 and
31 of Article V appropriste these local funds to
the respective institutiona. The item listed in
the appropristion for the Southwest Texas State
Teachers College as "Plus estimated other income
for general operating expenses' under the heading
of "General Operating Fxpenses" is an appropria-
tion of the asmounts deposited im the State Treas-
ury under Section 31. That this is an appropria-
tion of local funds and not of funds from the Gen-
eral Revenue is clearly demonstrated by the fact
that the amount of egtimated income is not included
in the Qeneral Revenue appropriastion total at the
foot of the various smounts appropriated for the
Southwest Texas State Teachers College.

~Section 30 of Article V, House Bill ﬁ26‘
at page 1472, defines "Genera) Operating Expenses
as meaning "necesssry operating expenses for Gen-
eral Administretion; necessary operating expenses
and salaries for instructional departments other
than resident instructional salaries; salaries and
necessary operating expenses for sxtension and cor-
respondence teaching, llbraries, and organized ac-
tivities related to instruction; . . ." We think
this definition is sufficlently broad to permit
the expendlture of these appropriated loecal funds
for teacher training purposes authorized by Arti-
cle 2647c.

In viewv of these various statutory provi.
sions, it 1s our opinion that the Southwest Texas
State Teachers College may enter into a contract
with the San Marcos Independent School District for
teacher training purposes and may pay for the ser-
vices rendered under the contract direct to the

lrhe provisions of Section 31 are the
same as those contained in Section 3 of Senate Bill
435, Acts 52nd Leg., R.S. 1951, ch. 474, p. 841, a
general statute reguleting the handling of institu-
tional receipts of 3tate imatitutiona of higher
aducation. ‘ -
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scnool dAilstrict out of the appropriation item “"Plus

estimated other ipcoms For general operating expens-

es.” Hovever K tals amount may not be palé out of
the item for "Resifent Instruetion, Salaries Oniy"
or out of the ltem "General Revenue Appropriation
for genersl opsrating expenses®, which are appro-
grigtiona from the General Revenus Fund of the
tate. '

We shall next consider vhether the collepge
may use elther of these appropriation items for pay-
ment of direct salaries for & pertion of the year to

teachers employed by the San Marcos Independent
School District, the salaries for the remainder of
the Year to be peid by the sehool 4lstrick.

Section 33 of Artlele XVI, Constitution
of Texsa, provides:

*the Accoynting Officars of this ftate
shall nelther drav nor Pay a wvarprant upon
the Treasury in favor of any pereon, for
salary or compensation as agent, officer
or appointee, who holds 2t the same time
any other off'ice or pesition of honor,
trust or profit, under this State . . "

Section 3 of Senate Bill 435, and Section
31 of Article V, House Bill 428, sypra, provide in

part: '

" . . . 811 moneys /local funds of the
college/ so deposited in the State Treasury
shall be paid out on warrants dravn by the
Comptroller of Publle Accounts, es 1g now
provided by law.

In viev of thies provision, the local
funds depasited in the gtatc Treasury and appro-
bristed under the item “Plus sstimated other in-
come fer general operating expenses”™ are on the
tane footing as the items approgpriated from the
General Ravenue Fuhd with pregard to the prohibi-
tion contained in Section 33 of Article XVI of
the Constitution.

& school teather of an indepandent school

district holds & “position of honor, trust or
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rofit" within the meaning of Section 33, Article

Vi eg the ¢ titugion. Att'{,een. Ops. V-834
(1049), V-325 (1947}, 0-2607 (1940). These opin-
ions further hold thet a person may legally serve
28 part-time instructor in a2 State-supported col-
lege and at the ssme time serve gs a part-time
teacher 1n s school district vhere the duties of
ezch position are not inconsistent, but fa so doing
he forfeits all right to any salary he might have
been entitled to as college instruetor from funds
in the State Treasury, becsuge Sectlon 33 of Arti-
cle XVI, supra, forbide the dreawing of a State
werrant 1n his favor. '

In Att'y Gen. Op. O-4433 (1942), 1t was
held that this constitutional provision prohibited
the Comptroller from issuing a varrant in favor of
& public gchool teacher for pert-time services ss
g critic teacher in the tescher training program
of a State institution conducted through the public
schools. While the fact situation presented in
your request is different, in thet under the pre-
sent proposal the teacher would recelve ohly the
salary pald by the college during a particular pey
period, we think the same rule 1s applicable.

Your letter states that the teachers per-

forming these services aré employed by the San Marcos

Independent School Distriet. It cannot be qQuestioned
that the teacher's smenability to the public¢ school
authorities 1s not affected bg & consideration of
vhether he 1s being paid by the college or by the
school district. Tt would be unrealistic, &s well
88 extremely undeslrable, to conciude that the
teacher ceased to be an employee of the school
digtrict during the time he was being pald by the
epllege. We are of the opinion that he would con-
tinue to hold a position of honor, trust, or profit
within the meaning of the quoted constitutionsl pro-
vision.

From the foregeing, it follows that funds
appropriated to the “outhwest Texss State Teachers
caglege vhich are to be pald out of the State Tress-
ury may not be expended in payment of direct sslaries
to teschers of the San Maprcos Independent School
Pistrict for pert-time or full-time serviges in the
teacher training program of the college.
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However, we are of the opinion that it
vould be lawful for an independent school district
operating under a2 contract wvith a college in accord-
ance with Article 2547c¢ to supplement the salaries
of teachers rendering services under the contract
from. the amount pald by the college. The funds

natd to the school Adlstrict wvonld become locsl
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funds of the district. Article 2827, V.C.S. Arti-
cle 2647c authorizes the school district to use its
local funds in the operation of such a cooperative
program. This plan of payment would not be con-
trary to the prohibltion of Section 33 of Article
XVI of the Constitution, since it would not require
the State Comptroller to draw a State warrant in
favor of 2 person who holds at the same time any
other position of honor, trust, or profit under

the State. Att'y Gen. Op. V-759 (1949).

SUMMARY

The Southwest Texass “tate Tesachers
College mey expend 1ts local funds Jappro-
priated under the ltem designated "Plus
estimated other income for general operat-
ing expenses" in Article V, H.B. 425, Acts
52nd Leg., R.S. 1951, ch. 499, at p. 1455,
for the operating expenses of a teacher
training program under a contract with
the fan Marcos Independent School District
as authorized by Article 2647¢, V.C.S.
Funds appropriated from the State's (eneral
Revenue Fund may not be expended for that
program.

A teacher employed by an independent
"school district may not be lssued a State
varrant a8 salary or compensation for either
part-time or full-time services performed in
a college's teacher training program. Tex.
Const., Art. XVI, Sec. 33.

APPROVED: Yours very truly,

J. C. Davis, Jr. PRICE DANIEL

County Affairs Division Attorney General
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