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November 20, 1951

Hon. 4. W. Walker Opinion No. V-1350,

County Attorney :

Dlckens County Re: BSeveral questions regsrding
Dickens, Texas the pr»oper suthorities to

Dear Sir:

maintain an action to re-
¢cover funds mlssppropristed
by a coordinator of a coun-
iy veterans' vocational
school.

Your letter ststes in substance as rollows:

The board of county school trustees be-

lieves that s former coordinstor of the coun-
ty vocatlonal schools (veterans' schools) hes
misappropriated some of the school money.
The board has voted to sue the coordinstor
and his bondsman for the sum of wmisappropri-
ated funds. Pursuent thereto, a member of
that boerd requested you to represent the
besrd in such civil suit in your capacity ss
county sttorney.

You express the opinion thst you, in

your capaclty as county attorney, are not re-
"quired to represent the county school board
in this matter. You submit the following
questions for an opinion of this office:

1. TIs the county attorney required to

represent the Board of County School Trustees

of his county in & sult to recover funds al-

leged to have been misapfropriated by a form-~
e

er coordinator (employe

of veteranst vocs-

tional schools of such county which are su-
thorlized and opersted under Article 2683},
vV.C.5.?

2. 1Is the Attorney General of Texss re-

quired to represent & county school board 1ln
this type of sult?
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3. Does the Board of County School
Trustees, itself, have the suthority to
maintsln the sult indicated?

Article 2683b, V.C.S., provides as follows:

"Sec. 2. The county schocl trustees
of every county in the State of Texas are
hereby eauthorized to maintsin, cperste and
gdminister special schools in thelir respec-
tive counties and estsblish clssses therein
for the educatlon and vocational training
of veterans of World War II and alsc for
any other educstional benefits which may be
provided by lsw for such veterans, sll such
schools and classes to be conducted under
the jurlsdiction snd supervision of the re-
spective county school boards in their re-
spective counties. . . .

"Sec. 3. The State Board for Vocstion-
sl Education is hereby authorized to allo-
cate and pesy te the respective county boards
of trustees of the respective counties in
this state, and such county trustees sre
hereby suthorized toc receive, such money ss
well as sny private donstions mede for the
same purpose and shall stend chorzed with
the power snd duty to meintain, opernte and
sdminister the same for the purpeses above
stated.

"Sec. 4. The county school trustees
are authorized to employ instructors, ss
they may deem necessary, cnd tce do snd per-
form all things which they deem proper for
the successful operstion of such schools,
and pay for all such by wsrrants drzwn on
funds recelved by them for the purpese.”

Attorney General's Opinion V-752 (1949) points
out thst the costs for the cperstion of the "speclsl
schools" authorized by thst law sre psid by the Stste
Board of Vocatlonsl Education to county bosrds of trus-
tees operating such schocls cut of Federal funds re-
celved by the State Board in accordence with a State
plan and contract adopted by the Boerd and the Vetersans
Adwinistration. The Federal funds so recelved and placed
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in the State Tressury have been sppropristed to the
specific purpose authorized by the Government. The
State Board of Vocational Education, scting under Sec-
tion 3 of Article 2683b, allocates and authorizes to
be psld to each respectlve county bosrd of trustees
budgeted amounts needed for this program. A State
warrant in lump sum for approved amounts i1s forwarded
to participating county bosrds, which 1n turn draw
warrants on these funds recelved snd deposlited by them
for this purpose. Sec. 4, art. 2683b, Vv.C.8.

Article 2683 provides in part as follows:

"The c¢ounty school trustees of each
county shall constitute s body corporate,
by the neme of the county school trustees
of County, State of Texas,
and 1n that name may acqulire -and hold real
and personal property, sue snd be sued, and
mey recelve bequests snd donstions or other
moneys or funds coming legally into thelr
hands, and mey perform other acts for the
promotion of educaticn in the county. . .

n
-

The general authority of a county sttorney,
lusofar as civil actions are concerned, is derived from
vae Constitution and statutes of this Btaete. Sectlon
21 of Artlicle V of the Constlitution provides as follows:

". + . The county attorueys shall re-
present the State in all ceses in the Dis-
trict and infericr courts in thelr respec-
tive counties;. . ."

The principsl purpese of this constitutionsl
provision c¢reating the offlce of county attorney was
%o make 1ts maln function the prosecution of criminsal
cases. Brady v. Brooks, 99 Tex. 366, 82 S.W. 1052
(1905); 15 Tex. Jur. 395, District and Prosecuting
Attorneys, Sec., 1ll. This provision has been construed
as not prescribing sny duties for county attcrneys other
then such as are required to be performed for the State.
Spencer v. Galveston County, 56 Tex. 384 (1882). Nor
dces 1t glve to the county sttorney suthority to lasti-
tute 2 proceeding unless he 1s given that power by
stetute. Wexler v. Stote, 241 S.W. 231 (Tex. Civ. App.
1922); Chicego, R.1. & G. Ry. Co. v. Stote, 264 S.V.
127 (TeX. Civ. App. 1G24).
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But the Leglslature hss, from time to time,
conferred additional dutles upon the county ettorneys.
The statutes governing county sttorneys generally and
providing for their duties are 4rticles 329-341, V.C.S.
In your letter you refer to Articles 334 and 339, V.C.S.

Article 334 provides that district and county
attorneys shall advise snd glve opinions to the vericus
county and precinct officers. But this statute does
not require o county attorney to file a c¢ivil sult for
a county school board, nor does 1t mean that the county
attorney hes the right to represent the county or its
county scheol board in all such sults, Att'y Gen. Op.
0-3656 (1941).

cr

Article 339 provides that when it comes to the
knowledge of any district or county attorney that any
officer in his district or county entrusted with the
collection or safekeeping of any public funds is neg-
lecting or sbusing the trust conflded in him or 1s fail-~
ing to discherge hls duties under the law, he shsll in-
stitute such proceedings as are necessary to compel the
periormance of such dutles snd to preserve snd protect
the public interests. Bub it is clear, in the light of
the provisions of Articles 2683 and 26833b, that s co-
ordinator, an employee of a8 county vetersns' school, is
not a county officer entrusted with the c¢2llection or
safekeeping of any publlc funds of such =peclal schools
of the county, within the mesning of Article 3392. Bee
Looscan v. Harrlis County, 53 Tex. 511 (18383); Dexsr
County v. Davis, 223 5. W. 558 [Tex. Clv. Lpp. 1020,
error ref.); ALt'y Gen. Ops. 0~6534 (1945} and v-759,

SUupra.

While there are other statutes which suthorize
suit by the county attorney in particular casses, gs for
example, Article 6716, V.C.5. (domages to public roads),
we find no statutory authority or direction for his rep-
resenting the county school board in clvil proceedings
of the nature involved in your fact situstion. Afeccord-
ingly, we agree that you way not properly bring the sult
mentioned on your own initiative as county attorney, nor
does the law require you to institute such sult as coun-
ty ettorney st the request of the county schocl board.
See Att'y Gen. Op. 0-225 (1939).

Section 22 of Article IV cof the Texas Consti-~
tution contains the followlng provision with reference
to the Attorney General:
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"He shell represent the State in sll
sults and pleas in the Supreme Court of the
State in which the State may be a party
. . . and perform such other duties as may
be required by law."

We have been unsble to find any provision in
the 1aws spplicable to the offlce of Attorney Genersl
which guthorizes or requires that officer to represent
the 254 county school boards of this State ln civil
sults of the nature involved in the submitted fact sit-
uation.

In view of the provision of Article 2683,
herelnabove quoted, which constitutes the county school
board a body corporate and vests it with the power to
sue or be sued in thet capaclty, 1t is our opinion thet
the county school board itself would have suthority to
mainteln the sult indiceted and to employ an attorney
to represent the board. See Arrington v. Jones, 191

S.W. 361 (Tex. Civ. app. 1 177 Stewart v. newbon In-
dependent School Dist., 13 W.2d B20 (Tex. Civ. App.
T5§§) Loard v. Cowo, 137 8 W 2d 880 (Tex. Civ. App.
1940, error ref.); Lndependent School District No., 1 v,
Common School District Ho. 1, 55 P.2d 148 {Idaho Sup.
1930). .

’ o SUMMARY

Nelther & county etitorney ncr the Attor-
ney General 1s requlred or authorized by law
to institute & civil sult at the request of s
county school board agsinst a coordinstor of
special veterans' vocational schools of the
county for recovery of school funds allocsted
to snd recelved by the county bosrd under Lr-
ticle 2783b, V.C.S., and subsequently misep-
propriated by the coordinstor. Under Article
2783, V.C.S,, the county school bosrd itself
may wailntaln such s sult sgesinst the coordi-
nator end his bondsmen, and mey employ an st-
torney in 1ts behalf.

APFROVED: Yours very truly,

J. C. Davis, Jr. - PRICE DANIEL

County affalrs Dlvlsion Attorney Generel
Jesse P. Luton, Jr.

Reviewing assistant M 7’@!««&
Charles D. Mathews Chester E. Olliscon

Firat’ Assis an : Assistant
CREO:wh :



