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County Attorney )

Atascosa County Re: Authority of the Commis-

Jourdanton, Texas sloners’ Court to buy
improved real estate
from Jourdanton Independ-
ent School District to

_ provide additional pub-
Dear Siry | lic office space,

Your request for an opinion of this of-
fice reads in past as follows:

| “The Commissioners' Court of Atasco-
sa County, Texas, which sits at Jourdan-
ton, Texas, the County Seat, has entered
into an agreennnt and contract with the
Jourdanton Independent School District
vhersby the said school district agrees
to sell and the Commissioners’ Court agrees
to buy:certain real estate and improvements
situated at Jourdanton, Texas, for a con-
sideration of $70,000,00, (For full de-
tails under contract datea January 1i,
1952, mee true copy attached hereto and
marked ‘Exhibit A’

"The purpose for which these build-
ings are to be used 1is set out in the min-
utes of the said Commissioners' Court under
date of May 1k, 1951, to wits

" iyhepeas the Atascosa County Court-
house has become inadequete and addition-
al space 18 naeded for public offices; and

*iWhereas, the Commissioners’ Court
has hetetofore determined the advisability
and nesessity of providing additional pub-
lic offices; - . '

"The consideration of #70,000.00 to
be paid by the COmmiasioners' Court for
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seld real estate i3 to be paid in cash
since the unincumbered btalance in the
County Permenent Improvemsnt Funds as -
of January 1, 1952, is $76,368,51. The
1951 budget of Atascosa County has a proe
vision for payment of usioas,oo, 'for
construction of buildings' and the 1952
budget includes a proper provision for
payment of $55,000.00 for construction
of bulldings. Om January 14, 1952, the-
Coumissiomers ' Court of Atascosa County,
Texas, entered the following order om
the minutes of the Cowrt:

®'WHERKAS, the Commissioners' Court
of Atascosa County 1n contemplation of
the construction or purchase of buildings
to be used for county offices, provided
in the County Budget of August, 1951,
for the expenditure of $15,025,00 from
the Permanent Improvemsnt ﬁ‘unda , 1In 1951,

*1AWD VHENEAS, such. @xpenditure was
not made in 1951 as cantsmplated, it now
becomes an emeygensy, by reason of unusual
and unforessen cireumstances which could
not, by reasonably diligent thought have
been foreseen, to make suech expenditure
in 1952, 4

" 1PHRREFORE, the 1952 budget of
Atascosa County 1s hereby amended to au-
therize the expenditure of $15,025,00
from the Permanent Improvement Fund for
ths comstruction or purchase of buildings
in the year of 1952 im addition to the
$55,000,00 set up for that purpose in
original budget. . :

With the above amendment to the
1952 dbmiget, a total of $70,025.00 is au-
thorizsd for ths construction or purchase
of builaings.”

"Based upon the above cited needs
and puwrpeses for vhich to be used and the

minutes for finaneing same i is such a fu;-
chase by ths Coxmisaiomers’ Court lega
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The records in the office of the Central
Education Agency reflect that the State Board of
Bducation has approved the school district’s appli-
cation for the sale of the lend in question, as re~
quired by Article 2773, V.(.S. t

Subdivision 7 of Article 2351‘ V.Ca8e,
authorizes the commilssionera' court to "provide and
keep in repair court houses, jails and all necessary
public bulldings. Under Article 2370, VOEQSQ’ the
comuissioners’ court may, when necessary, "provide-
bulldings, rooms, or apartments at the county seat,
other than the courthouse, for holding the sessionsa
of the County courts,*ﬂusérict Courts, and for car-
rying on such other public busineas'gs may be au-
thorized by the Commissioners Court.”™ 1In Dancy v.
Davigsen, 183 3,¥.24 195 (Tex, Civ. App. 1O0%Y, error
_#Tre )s 1t was held that the term *pudblic building"”
as used 1ln Article 2351 means " a building used
primarily for publie or governmental 1:31.:;:-1:«::“!:‘;‘i that
is, to house public or gevermmental agencles,” 1t
vas further held that "the power to provide includes
the pover to purchase.” It is clear, therefore,
that the commissiomers' court has the authority to
purchase additiomal necessary public buildings, Al-
though you do not state ln your request which pub-
lic offices will be housed in the building, the
resolutions of the commissioners® court recite that
the additional space is Lo be acquired for "nublic
offices” and for "county offices.” We assume that
the building is to be used only for authorized pur-
poses. Since the consideration for the contemplated
purchase is to be paid 1n cash from funds nov on
hand in the Permansnt Improvement Fund, the author-
ity of the commisslonars’ court to finance the pur-
chase through the issuance of bonds or time warrants
is not involved. Accordingly, the holdings in Att'y
' Gen. Ops. V-1278 (1951) and 0-T7036 (1946), mentioned
in your brief, are not relevant here,

Under Article VIII, Section 9, Constitu-
tion of Texas, and Article 2352, V,C.S., taxes
levied for the Permanent Improvement Fund may be
- used for the "erection” of public bulldings. In
keeping with the holdings in Dancy v. Devidson, supra,
and Brown v&‘i%sham, 58 Tex. ], we are of
the opinion term "erection® includes pur-
chase and that the cost of the bullding 1s properly
payable out of the Permanent Improvement Fund,
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The Dancy case held that the commission-
ers' court order there invelved was insufficient to
effect an amendment of the county budget under the
provisions of Article 689a-1l, V.C.8., reading:

”o . » When the h‘ldget has bsen
finally approved by the Commissionars'

I e ea e e Ierdaad s swmvenmatrnd e kha

Court shall be filed with the Clerk aof
the County Court, and taxes levied only
in aceordance therewith, and no expendi -
ture of ths funds of the county shall
therealfter be made except in strict
cempliance with the budget ar adopled
by the Court. BExcept that emergency
expanditures, in case of grave public
necessity, to meet unusual and unfore-
seen. conditions which could not, by
reasonably diligent thought and atten-
tion, have been included in ths original
budget, may frem time to time be au-
thorized by ths Court as amendments to
the original budget. In all cases where
such amendments to the original budget
are made, a copy of the order of the
Court amsnding the budget shall be filed
with the Clerk of the County Court, and
attached to the budget originally adopted.”

The opinion pointed out that the order Aid not con-
tain a finding that emergency conditions 4id in fact
exist. But in 1its holding the court recognized the
power of the commissioners' court to smend the bud-
get g0 as to provide for the purchase of additional
buildtings if emergency sondltions do in fact exist
and ir proper procedure is followved.

While the order adopted by the commission-
ers' court of Atascosa County on January Ik, 1952,
does not follow the exast statutory language or set
out in detall the facts creating a grave public neces-
sity for amendmeant of the budget, we are of the opin-
ion that the order 1s sufficlent to meet the objec-
tions a3 to form in the Da ease. However, 4f the
necessary facts justifying an amendment of the budget
existed at the time the expenditure was ipcurred, ths
commissioners! gourt may later emand the order go as
to reflect the conditions which sxisted at that time.
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Morrison v, Kohler, 207 S.W.2d 951 (Tex. Civ; App.
IoF7, error ref. n.r.e,), What constitutes “grave
public necessity”™ depends upon the facts in each-
cage and is a question for the primery determina-
tion of the commissioners' court in the exercise

of ‘1ts prudent i ent. Att'y Gen, Ops. D-1022
(1939), 0-5991 {1944). It iz not within the province
of this office to pass on fact questions, and we are
not expressing an opinion as to the axiséence of
facts warramting an amendment of the budget In this
case.

SUIARY

Where the county courthouse has be-
come inadequate and additional space 1s
needed to house county officers or agents,
the commissioners' court is suthorized to
purchase buildings for this purpose, The
court may amend the county budget so as to
provide for the purchase of such bulldings
ir tgg conditiogssand requiréments of Arti-
cle 689a-11, V., », are met,’ g%ncx
DPavidson, lé3 S.W.2d 195 (Tex. V. ADP.
194k, error ref.).
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