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Sinton, Texas Subsection 1(a), Section

8, Article 827& V.P.C.,

relating to vehicle speed

limits when special hazards
Dear Sir: : exist.

You have requested of this office an opinion
concerning the conatitntionality of Subsection lfa) of
Section 8, Article 827a, Vernon's Penal Code, whick
relates to motor vehicle speed limits under circum-
stances wvhere specilal hazards exist. The provision

in queation reads as follows: -

"No person shall drive a vehicle on a
highway at a speed greater than is reasocnable
and prudent under the conditions then existing,
having regard to the actual and potemntial
hagards wvhen approaching and crossing an .
intersection or a rallway grade crossing, when
approaching and going around a curve, when
approaching & hill crest, when traveling upon
any nerrov or winding roadway, or when special
hazard exists with respect to pedestrians or
other traffic or by reason of weather or high-
way conditions; and in every event, speed shall
be so0 controlled as may be necessary to avold
colliding with any person, vehicle, or other
conveyance on or entering the highway in con-
pliance with legal requirements and the duty
of all persons to use due care.”

Section 8 of Article 827a, V.P.C., was re-epacted
and amended by the 52nd Legislature as H. B. 4§58, ch.
346, p. 589, and it eppears to be the Legislature's mosat
recent expression respecting the regulation of highway
traffic. Apparently it supersedes Sectlon 51 of Ar-
ticle 67014, V.C.S8., the Uniform Traffic Code prohibition
against reeklesl driving, a part of which was held un-
constitutional on the gound of uncertainty in Ex parte
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Chernosky, 153 Tex. Crim. 52, 217 S.W.2d 673 (1949).
uc 8 the nature of the problem with which we are
confronted here.

Although a penal law will be declared void
if it is framed in such an obscure or indefinite fashion
that 1t cannot be readily underatood (Tex. Const. Art.
I, Sec. 10; Art. 6, V.P.C.), the framers of the statute
may employ general terninology ir 1t 1is intelligible to
persons of ordlnary intelligence. Such a statute does
not have to spell out all of the ways in which the
offense can be committed. Ex parte Montgomery, 86
Tex. Crim. 636, 218 S.w. 1042 (19 n Ex Tarte P e,
143 Tex. Crim. 9, 156 S.W.2d4 531, 537 (19417, the Eexaa
rule wvas stated thus: '

-

"A penal statute 1is sufficiently certain,
although it may use general terms, if the
offense is so defined as to convey to a person
of ordinary intelligence an adequate description
of the evil or mischief intended to be prohibited.

Statutes which attempt to define criminal offenses
in comnection with the operation of motor vehicles might
be said to fall into two general categories. One type
sets forth a sort of blanket prohibition designed to
cover numerous situations in which the exact nature of
the culpable conduct cannot be precisely described be-
fore it occurs, as, for example, "reckless driving."
Seversl Texas penal statutes of this type have been
declared vold for uncertainty. Russell v. State, 88
Tex. Crim. 512, 228 S.W. 566 (1921); Ladd v. SLate, 115
Tex. Crim. 355, 27 S.w.2d 1908 (1930! Ex parte Chernosky,
8upra.

Other such regulatory measures attempt to
describe the specific acts which are intended to be
prohibited, and statutes of this type have been more
favorably received by the courts than those described
in the precedlng paragraph. The provision under considera-
tion here appears to fall into this latter category. A
similar statute prohibiting motorists from driving in
‘excess of a reasonable and proper speed, "having regard
to the width, traffic and use of the highways and the
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general and usupal’ rules of the road; or ao as“to -
endanger the property, life or 11mb of ‘any person,” was
held anrficiently“definite £0 meéet the’ requirements of
due process, deéspite ‘the faét that it prescribed nd
precise maximum rate of speed. Mulkern v. State, 187
N.W. 190 (wWis. Sup. 1922).  Another such act, preserib-
ing the standadd ‘o geasonable prudence under the cir-
cumstances, but alsu specifying a prima facie unlawful
speed, was upheld’ agdinat a aimilar challenge to 1its .
validity. Gaila her v. State, 181 H B, 3#7, 29 A L. H.
1059 (Inq ‘ A

Ve hn#e Eeeh unable £b 1ocate anx Tgxaa de-
cisions whieh’ cqpaider the validity of Artt tle 827s,
‘S8ection 8, V.P,C., 'as it reads 'tdday. 'However, A;ﬁicie
794, V.Pi c., before its repeal by the provisién uhder
conuidefption hare* directing "all -motor visic es pass-
ing each other' to- tredace thels speed to riffedn-miles
per hour, was upheld over the objection that the quoted
language was too o acure to defiy e-the offense. Davis
v. Estes, #4-8, ; Téx. Comn. App. 1932). Iater,
SecE!on'ﬁ 1ts¢1 whs upheld ag afrule of -civil ¢onduct.
Oriental ‘011'Cd¢ v. Brown, 13 !ex. 240, 106 8.¥,2d 136

"As am g ‘£2nd Legisla ture; . thts C
provision 'vas pefarped to 'dnd left undi;turbed ina
récent decisjon”of, thb Court of Crimina Appaall al-’
though ‘1%~ doeu o% gppear that {ts valfdity v 3 atticked
in the praoceed ? D Lg Pens, 251 §.w,ea 890
(Tex. crim.~1952 R

Taken as & whole Article 827&, Section 8,
V.P.C., 18 &an attempt to establish various maximum speed
limits for motor vehicles operating under all conceivable
driving conditions. Subsection 1(a), with which we are
specifically concerned here, deals with the operation of
vehicles under circumstances where special hazards exist,
and the special hagzards vhich the framers of the Act
had in mind are apelled out 1o detaill, The speed limits
in this particular“sibsection’n are not set forth in terms
of miles per hou¥, but rather by the standard of what
is reasonable and prudent under the circumstaneces.
However, subsection 1{(b) prescribes definite miles per
hour speed limits for dirferent types of vehltles opera-
ting under normal conditions, "where no special hazard
exlsts that requires lower speed ror compllance with
subsection l(ag of this section.” In other words, sub-
section 1(b) authorizes a motorist to drive his automobille
at the rate of sixty miles per hour on an open highway
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under normal daylight operating caditions, but subsection
1(a) requires that he reduce his speed In a reagonaple
and prudent manner. when he approachqs a, hazard such as

a curve, the crest of ‘a hill, or.an. 1ntcrsect10n.

- It 1s difficult to predict what aption the
appellate courts will take with' reﬂgect to any given
penal statutc vhich has been attacked ap vague and
indefinite. "Such laws are frequenily challenged on’
this ground, and each case seems to stand-on its own
merits. Hovever, it is important to note that the -
nature of the offense created 1s always of vital im-
portance to & determination of the validity of the law.
In many instances the activities intepded, to be proscrib-
ed are difficult to‘describe, and_ in that case the terms
of the statute may be itoye elastic,,so long as they are
suitable to the anbj.¢t matter dand Fair and rezsonable
to those who vill bve’ cogcrncd by 1ta proyiaions. '

i o
H 1t

" We feel thqz nubaection 1;;), especially .
vhen rcad %? EQEI ia vith all of {he. cther b=
divisions cTe B27a, Section 8, provides a. .~
sufficiently definite cgitcrion of liaﬁiﬁit; to 1nforu
persons of average intelligence of the culpable. acts
it creates. It. provida; .& somevhat rlegiblc atanda:d‘
but in the field of ti ric regulation, absgplute and .
inflexible gtandards are not. always pcplible and seldom
practicable and desirable. It is therefore our opinlon
that Article 827a, Section 8, Subsection 1(a), V.P.C.,

]

is constitntional. o
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where special hazards exist, describes
with sufficlent certainty the offense that
it 18 intended to prohibit and thererore is

constitutional.
Yours very truly,
APPROVED:
FRICE DANIEL .
William S. Lott "Attorney General
ate airs Division

Kate Wall Coﬂ/m« B 5 arwpad. },_

ﬁev{ewing Assistant

' : Calvin B. Garwood Jr.
Charles D. Mathews - - Assistant
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