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terest on delinquent taxes under Article
Dear Mr, Griffin: 73564

The quest4on presented by you'may be thus stated: Is the Reconstruoce
tion Finance Corporation liable for penalties and interest on delimquent ad
valorem taxes on real property owned by it in this State, as provided in
Article 7336, Vernon's Civil “tatutes, under the Constitution and statutes of
this State?

The Reconstruction Finance Corporation is a Federal agency incorpor-
ated by Congress (15 U.S.C.A. Secs 601-619), The Federal Government owns
all its stocke Its powers are extensive and cover a wide range of financial
operations, Reconstruction Finance Corporation v, J. G. Menihan Corporation,
314 U.3. 81 (Y941), The United States Supreme Court in this cese saids

e o « While it acts as & govermmental agency
in performing its functions (see Pittman v. Home Owners®
.Loan Corp. 308 U,S. 21, 32, %o, 84 L, bd, 11,16, 17, 60
S. Ct. 15, 124, AIR 126u), still its transactions are
skin to those of;gylvate enterprises and the mere fect
it is an agency of the government does not extend to it
the immunity of the soversign. Sloan Ghipyards COTp. Ve
United States Shipping Bd. Zmerpgency Fleet Corp. 258 U,
S. 645, 566, 567, 66 L, nd. 762, 767, 768, 42 S8, Ct.
386, 48 Am, Bankr. Rep. 245, Congress has expressly
provided that the Reoconstruction Finance Corporation
shall have power to 'sue and be sued, to complain and
to defend, in any court of competent jurisdietion,
State or Federal,!” (Emphasis supplied througout by
the writer). .

Ve aasume.that Reconstruction Finance Corporation does not contest
the right of the “tate to assess and collect the tax upon the real property
involved or the regularity of the assessment by the tax assessor of Jeffera
son County, but challenges only the. right to colliect penalties and imterest
on the delinquent taxes under the laws of this “tate. The right of the
State to collect the taxes is no longer a debatatle question in view of the
holding in the mse of Reconstruction Finance Corporation v. Beaver County,
Pa.,328 U.S. 204, (1946]. Ue are, therefore, here oconscerned only with
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the right of the State to colleot the statutory penalties and interest,

Section 15 of Article VIII, Constitution of this State, is as
follows:

"The annual assessment made upon landed
property shall be a special lien thereon; and all
property, both real and personal, belonging to any
delinquent taxpayer shall be liable to seiszure and -
sa.e tor the payment of all taxes and Eenalties due
by such delinquent, under such reguletions as the
Legislature may provide,"

Article 7172, Vernon's Civil Statutes, provides in part eas fole

lows:
"All taxes upon real property shall be a lien
upon such property until the same shall have been paid."
Article 73520, Vernon's Civil Statutes, provides in part as fol-
Jows: : :

"The land may sold under the judgment of the
court for all texes, interest, peonalties and cost shown
to be due by such assessment for any preceding year,"

There is, therefore, Constitutional end statutory authority under
the laws of this “tate enacted pursuant to the Constitution of this ®tate
to assess a penalty and interest on delinquent taxes and to sell the same
to enforce the payment of not only the taxes but the penalties and inter-
est which have accrued thereon. It is observed that by the express terms
of Section 15 of Article VIII of the {onatitution guoted above that the
property of the delinquent texpayer may be sold under such regulations as
the lLegislature may prescribe,

The Legislature has enacted comprehensive statutory regulations
pursuant to the authority granted under the Congtitution for the collec-
tion of delinquent taxes and also for the colleotion of penalties and
interest, (Art, 7172, 7320, 7328a, 7336, 7345b, Vernon's Civil Statutes).
Under these various statutony provisions, a suit for the collection of
delinquent ad valorem taxes is brought as en ordinary foreclosure for
such taxes, interest, penalties ard ocosts and for foreclosure of the

State's statutory and Constitutional lien on the property.

Congress has expressly waived immunity, and by explicit language
has psrmitted real property of the Reconstruction Finance Corporation to
be texes in this “tate as other real property is taxed under the laws of
this dtaue, Section 607 of Title 15, Chapter 14, U.S.C.,A., insofar as

pertinent, provides in part as followst
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"

e « « 6xcopt that any real propéerty of the
Corporation . « + shall be sub'ect to State, Terw
ritorial, county, municipal, or loecal taxation Yo
the seme extent acoording to its value as other
real property is taxed," Lo :

There is nothing in this language to justify the construction that
Congress has limited tax immunity strictly to the taxes, e think that
Congress intended to make available to the State all the local machinery
proseribed by law for the collection of the tax unless timely paid, end
we can perceive of no logical reason why all Constitutional and statutory
provisions of this State designed to hasten payment sheould not apply te
Reconstruction Finance Corporation, - Our Supreme Court has held that the
purpose of the right to sell real property foreclosing the State's Consti-
tutional and statutory lien is to hasten the right of the State to collest
the tax, The Court in the case of Duncan v. Gabler, 147 Tex, 229, 215
5.%, 2d 155 (1948), used this languages

"The primary purpose of those parts of the
Constitution which require or authorize the sale
of land for the collection of taxes is that prompt
payment of taxes may be enforced."

The predominant purpcse is not to punish the delinquent taxpsyer,
but to hgsten the collection of the State's revenue within the time pre-
soribed by law,

It is significant to note that Congress has not provided any method
of its own, a&s it might have, if it was not content to let the State law
apply to the fullest extent as to all delinquent taxes, penalties and in-
terost applicable to other taxpayers under State law,

Te do not think thls ‘question turns upon whether the penalties and
interest are a part of the tax, and is not to be governed by the case of
Jones v. Williams, 121 Tex. 94, 45 S.W. 2d 130 (1931)s In this case, the
Court was concerned only with the question of the Conatitutionality of an
Let &f the legislature relessing penalties end interest on delinquent
taxes, This statute was a temporary measure and was of short durationm,
expiring under its own terms. The.Court held the Act constitutional and,
of course during its application, no liability arose against the delin-
quent taxpayer for penalties and interest, But upon the expiration of
this and similar &cts, the full foroe of all statutory provisions for
the collection and enforcement of payment of penalties and interest on
delinquent real property were restored with full force and effect and
have contlnued to remain in force.
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The case of Jones v, Willisms, supra, merely hclds that the pen-
alty and interest is not a part of the tax but it does mot hold that the
statutory machinery set up by the Legislature to hasten the collection of
delinquent taxes may not be enforced in the oocurts of this State to the
fullest extent as the Legislature intended,

Ve are aware of the ocase of United States v, Nelson, et al, 9l. F,
Supp., 5567 (N.D. Ill, 1949), which seems to hold that under the laws of
that State penalties and interest muy rot be oollecteu frow Reconseruction
Finance Corporation on reel property owned by it in that State because
the penalties and interest do not comstitute a part of the original assesse
mente But we prefer to follow the reasoning of the Circuit Court of
Appeals, a superior court, in the case of United States v, Hester, 137
Fed. 2d 145 (1943), vherein it said:

"A necessary incident to the power to tax
property is the power to unifommly enforee the col-
lection of the tax by any constitutional meens deemed
aggrogriate To that end, It is therefore plain that

ands in guestionare subject to all the laws which
relate to the taxing scheme of the State of Oklahoma,
and this necessarily includes the power to sell the
lands, a&s other lands, for delinguent pd valorem taxes.
legally assessed thereon,"

Ye t hink what was said by the Supreme Court of the State of Penne
sylvania in the case of Borough of Homestead v, Defense Flant Corporatiocn,
et al, 52 Atl, 2d 581 (1947), is appropriate here, in this case the Court
seids

"We have already oonsidered wheiher tne Flant's
property was ‘property owned by the . . o United States!
and conciuded that it was not, But, bayond that, we now
holu us & mateer of Suawululy oconstrucwviun thai vhe
phrase ‘'property owned by the . . . United States,' as
employed in the cited section of the Pennsylvania Muni-
cipal Lien &ct, was meant to embrace only such property
of the United States as has not been laid open bty the
sovereign to looal taxation; and we accordingly conclude
that the Plant's property (being expressly subjected by
the sovereign to local taxation) was not within the
intent of the exception in the Lien Act,"

Under our Constitution and statutes, there is no exception as
to any real property vhich is subject to State and local taxation as to
the imposition of penalties and interest on delinquent payments.

In the case of Borough of Illomestead v, Defense Flant Corpora-
tion, supra, the Court went on to say;
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"The construction, otherwise, for which the
appellants contend would lead to an anomalous sit=
uations Thus, & tax lawfully levied and assessed
againet a taxable governmental instrumentality would

" not be lienable while like assessments ageinst all
other teaxables of t he same tax distriot would be
lienable."

The Court rejeoted the oonstruoction contended for by appellunts
in this ;se seying that to adopt such construction would imply thyt the
legislature intended to efteot an aosura result, whereas the proper rule
of construction would be to the contrery, Tuatv is to say, that the lege-
islature did not intend that the property of cne class of taxpayers owing
taxes on similar property would be liemabdle, but the property of ovher
taxpayers would LOU.

The Supreme Court of the ®tate of New Jursey in the case of
Byrsm Holding Co. v, Bogren, et al, 63 Atl. 2d 822(1949), pronounced the
rule which we believe is applicable here,

In disposing of the question presenteu, the Court saius

"Congress has in seversl sections of the Nationel
Housing, &ot, 12 U,5.C.A. § § 1706b, 1714, 1722 and 1741,
provided that MNothing in this subchapter shall be conw
strued to exempt any real property acquired end held by
the Administrator . . . under this subchapter from tax-
ation by any State or politioal subdivision thereof, to
the seme extent, according to its value, as other real
property is taxed.' Similar provisions are to te found
in the statutes regulating other goverrmental agehcies and
instrunentalities; for example, 15 U.S.C.A. § 607, Recon=
struction Finance Corporation,-- 'Any real propertj75?"
The Corporation shall De subject to special assessment
for local improvements and shall be subject to State,
Territorial, county, municipal, or local taxation to the
same erxtent accordinz to its value as other real property
is taxeds? Title 12 UsSeTl.he § 1433, Federsl Home Loan
Bank fct, contains the identical provision,

"It is well settled law that the Federal goverrment
by its lew-meking power mey waive wholly, or with such’
limitations and qualifications as may be deemed proper,
the exemption of its instrumentalities from state taxa-
tion, 61 Am, Jur. {Taxation), Sec. 222, Page 283, The
foregoing pertinent provisims of the liationel Housing
Act demonstrate 1Juite clearly that the Tongress intended
that real property ovned by the Federal Kousing Commis-
sioner should be subject to muniicipal texation. A
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mortgage being an interest in land, if held by the Come=
missioner, is subject to, the same municipal lien., It
necessarily follows that if an interest of the Federal
Housing Commissioner 1s subject To the Jien ol & tax,
The 1s aocordingly subject to any prooeedings %o eniorce
gayment ol The TAX, 10 K, s Cs Ve DEAVEr County, Fe.,

G v e » 6 [~ Y Ct. 992, 995, 90 L. Edq 1172, Mr.
Justice Slack speaking for the United States Zupreme
Court said 'To permit the states to tax, and yet to ree
.quire them to alter their longestanding practice of
assessments and collections, would create the kind of
cenfusion end resultant hampering of local tax mechinery
vhich we are certain Congress did not intend. The faot
thet Congress subjected. Defense Flant Corporation’s
property to local taxes "to the same extent according
to its value as other real property is taxed" indicated
an intent to- integrate Congressional permission to tax
with established locel tax assessment and collection
machinerye" -

This case construes the language used by the Iupreme Court in the
case of FEeconstruction Finance Corparation v. Beaver County, supra, &s we think
st should be construede The Court did not confine its oauments merely to the
pssessment of taxes under local law but made it equally applicable to the collece
tion of taxes under locel lawe To paraphrase what the Cou:t said in the Beaver
county case, to hold. that the Reconstruction Finance Corporation is not subject
to penalties and interest ondelinguent taxes would require the =tate of Texas
to slter its longestanding practice of exacting peralties and interest for de=
leyed payments on delinquent taxes, the purpose of which is to Masten the col-
loction of taxes and would nullify the provisions of our Constitution and
statutes as to the method of enforcing the payment of taxes lawfully assessed
ageinst the Reconstruction Finance Corporstion, rotwithstanding Congress has
permitted its real property in this State to be taxed as all other real property
is taxed undor the laws of this Itate,

4 different rate would apply if the penrlty and interest were ime
posed directly upon the United States or the sovereign, as distinguished from a
Federal instrumentality such as the Reconstruction Finance Corporation. The
cases all recognize this distinetion, for as said by the Court in the case of
Reconstruction Finance Corporation v, J. G. Menihan Corporation, supre, "the
mere fect thet it is an agenocy of the governmanE does not extend to it the
immunity of the sovereign.”
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it follows from the foregoing that we are of the opinien
that the Zeconstructicn Finance Corporation is lialtle for and obligamted
to pay the statutory pehaslties and intorest provided in Article 7236,
Vernonts {ivil Statutes, on taxes owins by it not timely paid to the
same extent and ir the same mannor applicable to all other resl property
and taxpayers in this State, and you are accordingly so advised.

Yours very truly,

JOEN H:N SHEPPERD
Attorney General
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