
February 2, 1955 

Hon. Crawford C. Martin, Chairman 
Senate Finance Committee 

Hon. Max C. Smith, Chairman 
Rouse Appropriations Committee 

Fifty-fourth ‘Legislature 
Austin, Texas 

Letter Opinion NO. m-169 

Gentlemen: 

Re: Form and legality ‘of 
Legislative Budget 
Board draft of appro- 
priations bill for 
biennium beginning 
September 1, 1955 

You have requested our advice comments and sug- 
gestions ln general’ on the Legislative Budget Board draft 
of the biennial appropriations bill for the fiscal years 
beginning September 1 
rected our attention t 

1955. In particular you have di- 
o (1) the adequacy of the caption, 

(2) the validity of the special and general provisions, and 
(3) to the form of organization of the bill. In connection 
with Item “(2)” above you statea 

l’Especial attention will also be helpful 
to the provisions of Article V Sec. 2 (p. 149) 
respecting the appropriation o h i so-cal ed “local 
fuhds’ to the respective agencies of higher edu- 
cation. During the current biennium 
certainty developed as to the clear h 

‘;ZXJ~ u$- 

Sea. 2, Article V of the present general appro- 
priations act (lid. 111 or Chap. 81, Acts of the 
53rd Legislature, Regular Se sslon) especially 
when read in conjunction with the iast sentence 
of Article VI, Sec. 17-q. An effort has been 
made to correct the ambiguity in the attached 
draft, but that effort has not yet had a review 
by your staff.” 
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You will recall that a similar request was submitted 
to us two years ago regarding the Legislative Budget Board 
draft of the general appropriation bill for the two years be- 
ginning September 1, 1953, and that in response thereto we is- 
sued our Letter Opinion No. ~~-06 on March 5, 1953. 
attached for your reference. 
red to are also attached.) 

(Copies of other opinio~sC%e~~ 

In view of the close similarity in subject matter and 
questions asked we deem it appropriate to repeat here certain 
precautionary siatements made in that opinion which should be 
borne in mind in connection with the present opinion: 

“In the beginning, we desire to point out 
that time will not pertilt us to study every phase 
of the proposed Act. Consequently we have not 
undertaken to determine whether ali of the appro- 
priations therein made are authorized by provi- 
sion of a valid general law. Nor have we made any 
study from which we could advise on whether State 
functions not supported by any appropriation here- 
in should be or could be Included. 

‘II What we have attempted to do in this opinion 
is to treat your particular inquiries as thoroughly 
as possible and, in addition 

t 
to raise such other 

points as have come to our a tention which may 
cause or tend to cause problems in executing the 
proposed Act. But it would be presumptious to as- 
sume that 
covered a 1 possible trouble spots. i 

within the time devoted, we have dis- 

earnestly invite you to forward to us 
Therefore, we 

further par- 
ticular questions on any matter not discussed here- 
in about which you have any doubts. 

We also want to point out that all of the 
opinions herein expressed are necessarily based 
.uion the proposed -Act D its oresent f rrg Changes 
in the form of this draft may cause us’to*revise 
our opinions about various questions, discussed 

.he~;e% as well as questions passed on but not dis- 
. Matters discussed by us, including your 

particular questions, will be taken up, in so far 
as possible, in the order in which they appear in 
the proposed Act .I* 
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(1) Adew of the CaotLpn 

Two years ago the Legislative Budget Board 
contained a caption which was identical with that of 
present draft. We advised in Opinion No. MS-06 that 

draft 
the 
said 
that 

For 
caption was, in our opinion legally sufficient, but 
a few minor changes would sirengthen and improve It. 
the same reasons given at pages 2-4 of Opinion No. MS-06, 
and the additional reasons stated in Assistant. Attorney 
General Robinson’s letter to Chairmen Smith and Lock, dated 
March 25 1953, it Is still our suggestion that the caption 
be .modifled to read as follows: 

“An Act appropriating money for the support of 
the judicial 
branches of 4 

executive, and legislative 
he State Government, and for 

State aid to designated public junior col- 
leges for the two-year period beginning Sep- 
tember 1 1953 and ending August 31, 1955; 
authoriz ng an prescribing conditions, 1 A 
limitations, rules, and procedures for allo- 
cating and expending the appropriated funds; 
and declaring an emergency.’ 

( 2 a 

On page 4 Items 15 and 16 dealing with “Judicial 
Retirementtl are lef c blank. Of course, these blanks and 
other “blanks” appearing in the 1955 draft must be filled in 
and completed in order to constitute effective appropriations 
for. the purposes named. 

On pages 39 and &.3 the provisions or special 9iders” 
pertaining to the State Auditor’s appropriations are in all 
important respects identical to those contained in the 1953 
draft at pages 31 and 32. In Opinion s-06 we expressed the 
view that the prescribed continuing fiscal supervision over . 
the State Auditor (a member of the executive branch of the gov- 
ernment) by the Legislative Audit Committee (a part of the leg- 
islative branch of the government) violated Article II, Sec. 1 
of the Texas Constitution requiring separation of powers of 
the three branches of government. Our reasons will not be re- 
stated here. Our opinion is the same as that previously ex- 
pressed. 

On page 57, the next to the final sentence regarding 
the appropriations to the Texas Employment Commission is 
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ineffective insofar as it attempts to confer on the Governor 
a power to “suspend” any of the requirements of the appro- 
priation act which are contrary to the terms of Federal leg- 
islation or regulations under which monies are granted to the 
Texas Employment Commission by the Federal Government. Att’y 
GenYOp. No. S-100 p. 3. ,Article I, Sec. 28 of the Texas 
Constitution provibes: “No power of suspending laws in this 
State shall be exercised except by the Legislature.” This 
prohibition applies to all 1Qaws11 --, general legislation and 
appropriation bill riders alike. Consequently we recommend 
that the sentence referred to be deleted from t he draft. 

On page 119, the final rider concerning discretion-- 
ary delays in transferring unexpended balances from the Secur- 
ities Act Fund is ineffective. So far as we can find Section 
36 of the Securities Act has not been amended. Therefore, we 
repeat the advice given on page 13 of Opinion MS-06 which was 
as follows: 

‘1. . . the final rider 
4 

in purporting to vest 
in the Comptroller a discre ionary power to delay 
the transfer of unexpended balances from the Secur- 
ities Act Fund, is clearly at variance with the 
mandatory transfer language of the general law re- 
ferred to (which is codified as Article 60Oa, Sec- 
tion 36, V.C.S.1.” 

On page 128, Section 2 of the special provisions 
relating to Article III and, on page 160 sub-section “pt8 of 
‘Section 17 of the special provisions pertaining to Article V, 
appear two riders prohibiting payment of alien employees for 
longer than ninety days from appropriated funds. The first 
of these two riders is identical with, and the second is sub- 
stantially the same as, riders contained in the 1953 draft. 
In Opinion MS-06 at pages 13-14 we expressed doubt toward the 
validity of these provisions as appropriation bill riders. 
For the reasons there stated we still entertain the same opin- 
ion. 

On page 130, Section 7 of Article III prohibits ex- 
penditure of money by certain named state departments for 
storage of records and states the “policy of the Fifty-fourth 
Legislature” in regard to processing, cataloging, and storing 
of all state records by the State Library. In connection with 
the formulation of this important policy we suggest that the 
Legislature further authorize the State l%brarian to formulate 
and enforce certain basic rules and regulations under which 
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be exercised. This suggestion is his responsibility will 
predicated on our belief that some standardization of pro- 
cedures for storing of records by the various agencies is 
imperative, and that such standardization will require the 
cooperation of all state agencies. ,Our experience in search- 
ing, often without success, for important state records of 
the various state agencies has convinced us that a standard- 
ized record storage policy can and ,should be devised. 

On page 134 Section 8 of Article IV is identical 
with Section 9 of Artkle IV as it appeared in the 1953 
draft. In Opinion !&%&at page 15 we expressed the opinion 
that the general law duties of the Legislative Audit Commit- 
tee could not be validly amended by such an appropriation 
bill rider and we adhere to that view. To this may be added 
the serious question of whether such judicial, quasi-judicial, 
or administrative faot finding duties could be constitution- 
ally conferred on a wativq committee even by general law. 
Tex.Const. Art. II Sec. 1. Cf. 

1028-l of.1 CQ., 161 s.w.24 1022, 

With respect to your specific question about Sec- 
tion 2 of ‘&.icle V, on page 149, which appropriates all bal- 
ances and all income accruing to institutional funds during 
the biennium “for the operation maintenance 
of the respective State instituiions,” i 

and improvement 
we no e that this sec- 

tion is identical with the same numbered section in the 1953 
draft and in the current Act, namely, Chapter 83, Acts of the 
53rd Legislature, Regular Session. Ws have not been able to 
find the ~~ambiguity~~ to which you refer. We have considered 
a&l related riders in the present draft (Article V, Sections 
17m 17q, 17r) and in the 1953 draft and current Act (Article 
V, &e&ions 28 
sub-title and c 

30 and 291, and we have noted the change in 
he deletion of the final sentence in what is 

now Section 17s. We think these provisions were reasonably 
clear before.and are even more so now (except for the fact 
that they are separated from each other in the present draft). 

On page 154 the single exception provided in the 
initial paragraph of &action 17’0s Article V is not entirely 
clear although we are inclined to the view that it is the in- 
tent thereof to except from the l’Special Provisions Generally 
Applicable” bequests and gifts specifically conditioned in 
some way which conflicts with the %pecial Provisions.v If 
iEi;$; the intent we suggest the exception be re-phrased as 

to be ih some manner handled otherwise.” 
“Except bequests and gifts specifically designated 
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At this point it. is appropriate toe observe that un- 
der the 1955 and 1953 drafts, and to some extent previously, 
the ~general appropriations act has included a great many pro- 
visions and riders which are not properly mlappropriationv 
matters but which are simply matters of state fiscal policy. 
The point is that actual appropriations in the constitutional 
sense relate to and concern QJ&& expenditure of money which 
is deposited in the State Treasury and which must be appropri- 
ated every two years in order to get it out. Obviously, money 
that is not required to be deposited “in” the State Treasury 
need not be appropriated by the Legislature in order to be 
available for expenditure. For instance local or institution- 
al funds not required to be kept in the &ate Treasury are 
unless otherwise restricted, available to their owner with&t. 
be’ihg appropriated each biennium. But while the funds of 
public agencies which are not deposited in the State Treasury 
need not be appropriated in the constitutional sense, these 
funds are none the less subject to legislative control and in 
our opinion the biennial appropriation act is an entirely 
proper vehicle by which the Legislature can exercise its au- 
thority over & matters of state fiscal policy and control. 
Cf. Att’y Gen. Op. No. MS-13, p. 3, note 3 (1953). 

On page 168. the last sentence of Sub-section “en 
purports to create a kround for cancelling a transportation 
~agency’ s charter for “extendingl’ franking privileges to state 
employees, and directs the Attorney General to institute 
proper proceedings against offending agencies. It is our opin- 
ion that the provisions of this final sentence are not valid 
as an appropriation bill rider because not “necessarily con- 
nected with and incidental to the appropriation and use of 
funds” and because of possible conflict with general legisla- 
tion. 
V.P.C. 

See Attly Gen. Op. No. V-1254 (19511, p. 8; Art. 1658a, 

On page 170, the second paragraph of Section 10, 
dealing with authority to “waive the requirements of bidder’s 
bond and performance bonds, otherwise required” in negotiat- 
ing purchases from the Federal Government, is, of course, in- 
valid to the extent that it may be intended to amend any re- 
quirements imposed by general law on such purchases. Att’y 
Gen.Op. No. V-I.254 (19511, p. 8. 

(3) Fe of SubSect Matta 

Our view about the general form and organization of 
the 1955 draft is the same as we expressed in Opinion ~~-06 
regarding the 1953 draft, namely: 



, 
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‘1. . . We think it is logical and well 
planned. Obviously, this proposed Act repre- 
sents the fruit of much hard work. We think 
the draft reflects recognition of the ordinary 
rules of construction that general provisions 
will be governed to the extent of oonflict by 
dpecial provisions and that special provisions 
in each artiols wiil be governed to the extent 
of conflict by ‘~extra-special’ provisions ap- 
pearing in the body of the article in connection 
with particular appropriations .w 

Because of the time factor we have avoided sugges- 
tions which might be thought of i pure y as involving a choice 
between forms of expression. We do not understand your re- 
quest to ask for literary criticism. But in this connection 
.we would say that this draft, like any ‘other major piece of 
draftsmanship, might be refined and made more precise in its 
manner of expression in numerous particulars. We feel that 
‘these matters of precision of language are the business of the 
drafter and the sponsor rather than of the Attorney General. 

We have observed that numerous changes have been 
made in this draft in the use of lump sum appropriation items 
where previously a line item system was used. The lump- sum 

,- form of appropriation affords a maximum of flexibility and 
power in the exeautive or administrative officer responsible 
for budgeting and spending the-money appropriated, with a 
consequent lessening of legislative power over the use of the 
money. 
choice 

Of course, either method is permissible and the 

ness o h 
being a matter of fiscal policy, is entfrely the busi- 
the Legislature. 

We also have noted that the 1955 draft incorporates 
many of the changes suggested in our Opinion MS-06. We feel 
that those changes with many others made by the Legislative 
Budget Board itselh, have contributed much to the improve- 

..lent of this draft over the 1953 draft. It is our hope that 
the present opinion will be partially responsible, for further 
improvements in the form and content of the present draft. 

Yours very truly, 

JORN BEN SRRPPRRR 
Attorney General 

PR: wb 

By&-i&$&i&&~ 
Phil11 Robinson 

Special ii ssistant Attorney 
General 


