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Honorable J. Earl Rudder Letter Opinion No. MS=239
Conmmissioner :

General Land O0ffice Re: Validity of rider in House
Austin, Texas ' B111 140, Shth Leg. (Gen-
_ : eral Appropriation Act)

providing for deposit and
appropriation of certain
moneys c¢ollected by the
General Land O0ffice in con-
nection with mineral ex-
Dear Mr. Rudder:. ploration of State lands.

- Your request for an opinion reads as follows:

"The General Appropriation Act for the bi-
ennium beginning September 1, 1955 (House Bill
140, Chapter 519, Acts of the Skth Legislature,
at page 1476) contains the following provision

under the appropriations to the General Land
Office: '

"1The Commissioner of the General

Land Office shall deposit in the State

- Treasury as a specilal fund any moneys
received by the Commissioner by con-
tract or otherwise, as fees for the
issuance of permits for geologilcal,
geophysical and other surveys and in-
vestigations, for minerals other than
sand, shell, gravel, uranium, gold,
silver, pla%inum, cinnabar or other
metal, and which are in addition to the
moneys received under the provisions of
Chapter 321, Acts of the 5lst Legisla-
ture, 1949; such moneys are hereby appro-
pria%ed to the General Land O0ffice for
the blennium beginning September 1, 1955,
for the payment of salaries (sald sala-
rf:s to be commensurate with, but not to
erc:¢d, salarles paid in other State De-
partments for similar duties), travel
expenses and other operating expenses,
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including the purchase and maintenance
of marine equipment, necessary to the
supervision and regulatlon of explora-
tlon, leasing and development of State
owneé land. This amount 1s estimated
to be $200,000.,00 for each fiscal year.t

"Chapter 321, Acts of the 5lst Legisla-
ture (Article 538§h Vernon's Civil Statutes)
authorizes the Commissioner of the General Land
Office to issue permits for geological, geophy-
sical and other surveys and inVestigations of
areas within tidewater limits, to be conducted
under such rules and regulatlons as the Commis-~
sioner may promulgate to prevent the unnecessary
pollution of waters, destruction of marine 1ife,
and obstruction of navigation. The permittee 1s
required to pay and the Commissioner is required
to deposlt in the State Treasury for the Perma-
nent School Fund a sum equal to $50 per day for
the number of days during which the actual work
of the survey is conducted.

"By contractual arrangement with the Gen-
eral Land Offlce the permittee also pays an addi-
tional sum, which 1s charged on a uniform basis,
to assist in defraying the expenses of the Land
Office in supervisling and regulating these opera-
tions. Article 5382b does not specifically pro-
vide for the collection of these additional charges
and does not contaln any provision relative to dis-
position of any money collected other than the $50
per day which must be deposited to the credit of
the Permanent School Fund. This office is of the
view that 1t has the authority to collect the addi-
tlonal sum as an offlelal charge under its statu-
tory authority to supervise and regulate these in-
VeSTLEULVLULS .

"The Comptroller has raised the question of
whether the rider in House Bill 140 is valid au-
thority for him to accept these moneys for deposit
to a special Tund and to disburse them as provided
in the rider. We shall appreclate your oplnion on
the following questions:

"(1) Is this provision sufficient authority
for the creatlon of a speclal fund in the Treasury
for the biennium beginning September 1, 1955%
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W(2) Is it a valid appropriation to the
- General Land Office of the moneys received
from the source set out in the rider?*

The flxing of officlal fees and charges is a matter
of general legislation which cannot be accomplished bﬂ a
rider in an appropriation act. Moore V. Sheppard, 144 Tex.
537, 192 S.W.2d 559 (1946). However, the rider under consid-
era%ion 1s not invalid as an attempt to levy fees and charges
for the first time. It presupposes the existence of the au-
thority to make these charges under general law and merely
makes provision for the disposition and use of the moneys dur-
ing the biennium beginning on September 1, 1955.

. Money which 1s collected by a State offlcer under
color of the authority of his office becomes State funds and
must be accounted for to the State. Att'y Gen. Op., Book 382,
p. 526 (1938); Att'y Gen. Ope 0-3711 (1942); es County v.
cu to 139 Tex. 297, 162 S.W.24 687 (19]'1'2 H 3 Tex.Jur.,
Public Officers, Sec. 87. The Comptroller clearly has the au-
thority and the duty. to recelve for deposit infto the Treasury
the moneys which are collected by the Land Commlissioner from
the source mentioned in the rider, regardless of whether there
is specifiec statutory authorization for the collection. The
Legislature has interpreted the general law as authorizing
these collections, but a resolution of the question of the au-
thority to make the charges 1s not pertinent to this opinion
and we do not undertake herein to resolve that question.

Since the money 1s collected under color of oifice, it properly
belongs in the State Treasury; and, being State money, it 1is
subjecet to appropriation by the Legilslature to the same extent
as money collected pursuant to express statutory authority.

' Your first question ralises an inquiry as to whether

a speclal fund can be created by a rider in an appropriation
act. In the absence of a constitutional or statutory direction
as to proper fund for the deposlit of State money recelved into
the Treasury, the money should be placed to the credit of the
General Revenue Fund. Att'y Gen. Op. O=3711, supraj Att'y Gen.
Op. V=143 (1947). Unless the Legislature can by a rider in an
appropriation act provide for their deposit into a special fund,
the Comptroller would be required to deposlt these moneys to
the General Revenue Fund.

A rider attached to a general approprlation bill can-
not repeal, modify or amend an exlisting general lawj; and riders
providing %or use or tramnsfer of speclal funds contrary to
general statutes which provide for a different deposit or use



Hon. J. Earl Rudder, page 4% (MS-239)

are invalld. Att'y Gen. Op. V=1254 (1951). In the present
instance, there is no general statute requiring that these

moneys be placed in the General Revenue PFund or designating
any other fund for theilr deposit. Therefore, the rider is

. not an attempt to alter or amend a general s%atute.

-This rider attempts to create a special fund only
for the approprlation period covered by the General Appro-
priation Act, and the creation of the fund 1ls incildental %o
the matter 0% making an appropriation of the moneys received
from a speclfied source. In Att'y Gen. Op. V-1254%, 1t is
stated:

"In addition to appropriating money and
stipulating the amount, manner, and purpose of
the various ltems of expenditure, a general
appropriation bill may contain any provisions
or riders which detail, 1limit or restrict the
use of the funds or otherwise insure that thse
money 1ls spent for the requlred activity for
which 1t is therein appropriated, if the pro-
visions or riders are necessarily connected
with and incidental to the appropriation and
use of the funds, and provided they do not con-
flict with general legislation.

" « + The Mississippi Supreme Court has
sald: 'The legislature can provide in bills
making appropriations for the expenditure of
the monevy, and the conditions on which it may
ba drawn from the treasury, and for the admin-
istration of the fund so long as the machinery
created is llimlted to the approprlation sc made.

Trotter y ; Gates & Coey 139 So. 343, 846 (Iliiss.
Sup. 1932) The Supreme Court of Montana, in
holding that a rider in an appropriation pill
changing the method of payment out of a desig-
nated fund is valid, saidy, ' « » . so long as
incidental provisions of an appropriation bill
are germane to the purpose of the appropriation
1t does not conflict with any Constituticnal
provision. + + . What valid objection can be
Interposed to such a course, so long as the
Legislature confines the incidental provisions
to the main fact of the appropriation, and does
not attenpt to incorporate in such ac% genearal
leglslaiion, not necessarily or directly con-~
nacted with the appropriation legally mada,
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under the restrietions of the section in
question?! Davidson V. F?gd, 141 P.24
373, 377 (Mont. Sup. 19%3)."

The provision for deposlt of these moneys to a
speclal fund merely supplies the administrative machinery
for setting the money apart from the general revenue as
an incident to its appropriation. Since it does not con-
flict with any other statutory provision, we are of the
opinion that provision for the deposit o% the money to a
special fund during the blennium covered by the Appropria=-
tion Act 1s valid. The fact that the charges are not ex-
pressly fixed by statute is immaterial. Being State money,
the Legislature has the power to regulate 1ts deposit and
expenditure consistent with the purpese for which 1t is
collecteds Your first question 1s therefore answered in
the affirmative.

It is not questioned that the Legislature may ap-
propriate for stated purposes all the money recelved from a
specific source, and that this is a specific appropriation
within the requirements of Section 6 of Article VIII of the
Constitution. Atk N ate Highw De 201 S.W.
226 (Tex.C1v.App. l913§; Nat&o§§l Bigscuit Co. V. é;g;g, 13%
Tex. 293, 135 SeWe2d 687 (1940).

The purpose for which these moneys are approprilated
is in harmony with the purpose for which they are received by
the Commissioner, and is a lawful purpose for which the Legis-
Llature could have made a valid appropriation to the Land Of-
fice out of the General Revenue Fund. Instead of leaving
these moneys to be deposited to the unrestricted General Reve-
nue Fund account and appropriating a specified amount to the
Land Office from the General Revenue Fund, the Legilslature has
chosen to set them aside for use by the Land Office. The
power of the Legislature to make the appropriation in this
manner 1s not dependent on the nature of the Land Commission-
ar's authority to make the collections. Since the money un-
guestionably belongs to the State, it can be used by the State
under legislative direction. we'éo not £find any basis for a
rule which would prohibit the Legislature from appropriating
the money to the department which collected it, to be spent
for the purpose for which it was collected, especilally where
the Legislature has acted in the belief that the department

has the authority to make the collectlon. We do not have to
decide whether the Legislature could approprlate the money
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for other purposes, as it has not attempted to do so. Your
second question 1s algo answered in the affirmative.

APPROVED: ‘ Yours very truly,
John Reeves | - JOHN BEN SHEPPERD

Reviewer Attorney General

John Atchlson
Acting PFirst Assistant _ By% %wdb

John Ben Shepperd Mary K& Wall
Attorney General bssistant
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