ThaE ATTORNEY GENIEIRAT.
Ol "TMINXAS

: AUSTIN 11, TEXAS
JOHEN DBEN SEHEFIIRID

ATTORNEY 4GENKEHRAT,

December 28, 1953

Hon. G. F. Williams Opinion No. S=-118
Firemen's Fension Commissioner
Austin, Texas Re: Eligibillity of a re-

tired Volunteer Fire-

man to again partici-

pate in the Firemen's

Pension System by se-

curing employment as
Dear Mr. Williams: a paid fireman.

Your request for an opinlon of this office is as
follows: ‘

"We desire the opinion of your office re-
garding a man who has been drawing a pension
as a volunteer fireman being hired as a paid
man and resuming participation in the Pension
System on a paid basis.

"One of the smaller towns particlpating
in the Firemen's Pension System has a man who
was retired after having served more than
twenty years and reaching the age of 55. He
was paid the maximum volunteer'!s pension of
$25.00 a month for almost two years. The City
has now hired this man as a pald fireman. His
pension has, of course, been stopped and he has
started contributing into the Pension Fund on a
percentage of his salary.

"]t is the opinion of this Department that
once a man has reached retirement age and has
been retired on pension, he cannot again start
participating in the Pension Fund. It is our
opinion that should he he employed again by the
Fire Department, his pension should Jjust be dis-
continued while he is drawing a salary. It
saems to be the opinion of the local Pension
Board that this man can pay inte the Fund now on
his salary and after a five-year perlod be re-
tired on the basis of a pald man, his pension
being figured on one half of his monthly salary
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for the five-year period just prior to his
second retirement.

"Your opinion is necessary due to the
conflicting view of this Department and the
local Pension Board. Please advise if the
man can start contributing again after once
having been on pension."

In effect you have asked for our opinion on the eli-
gibility of a retired volunteer fireman to return and again
participate in the Firemen's Pension System by receiving em-
ployment as a pald fireman and thus, after five additional
years of service as such, being able to again retire but this
time on the basis of a fully paid fireman.

We are of the belief that the intent and purpose of
the Legislature in creating the Firemen's Relief and Pension
Fund (Article 6243e, Vernon's Civil Statutes) was two-fold:
First, to reward and compensate the firemen throughout the
State who have performed dangerous and extra hazardous dutles
protecting others' lives and property through many years of
service; and second, to induce men to enter active service as
firemen and to retain their service as such. We also have the
further conslderation that the Act provides what is generally
known and consldered as a "Firemen's Pension"; our pension laws
are generally liberally construed in favor of the pensioner.
Bogrd of re 's Reljef tir s f Housto
v. Marks, 237 S.W.2d 420- Tex.Civ.App. 1951, reversed on . =~
other grounds 242 S.W.2d 1él, 27 AJL.R.2d 965)3; 40 Am. Jur. 963,
Pensions, 8ece 4.

With these principles in mind, we wlll now look to
the wording of the applicable portions of the Act (Article
6243e, as amended by Chapter 82, Acts of the 53rd Legislature,
1953, page 352) which read as follows:

"Section 6. Any person who has been duly
appointed and enrolled and who has attained the
of fiftyv-fiv W 5 sery
actively for g perjo f twent 20 ea in
one or more regularly organlized flre departments
in any city or town in this State now within or
that may come within the provisions of this Act,
in any rank, whether as wholly paid, part paid

or volunteer fireman, shall be entitled to be re-
tired from such service or department and ghall

be entitled to _be pajd from the Firemen's Rellef
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and Retirement Fund of that city or town,

a monthly pension equal to one half of his
average monthly salary not to exceed a maxi-
mum of One Hundred Dollars ($100) per month,
except as hereinafter provided; such average

monthly sglar be bas cn t

avgréég of Eis sglagi for tge vaé E%E %ggr
nartnd precadine the r'ln'l-e of Snc'l‘l rat#remeni—;
provided further, that if hils average monthly
salary 1s Fifty Dollars ($50) or less psr
monthy or if a volunteer fireman with no sal-
ary, he shall be entitled to a monthly pension
or retirement allowance of Twenty-five Dollars
($29). Notwithstanding any other provision of
this Act, it 1s hereby specilally provided that
any eligible and qualified fireman who shall
have completed twenty (20) years of seryice
before reaching the age of fifty-five (59)
years may apply to the Board of Trustees for,
and 1t shall be the Board's duty to issue, a
certificate showing the completion of such
service and showing and certifying that such
fireman, when reaching the age of fifty-five
(55) years, will be entitled to the retirement
and other applicable benefits of this Act;

provided further, that when any fireman shall
£ S

have been lssued such certificate he shall
wh reac retir t a b titl 0

all the a cable benefits of the Act ve
though he shall not have been engaged in ac-
tlve service as a fireman after the jissuance
of such certjificate. Provided further, that
in order to participate in the benefits au-
thorized under this Act all persons shall con-
tinue to pay into the Flremen's Relief and Re-
tirement Fund the amounts provided for all
participants thereunder up to the time of their
retirement. Provided further, that any regu-~
larly organized 'full paidt fire department in
any city or town in this State now within or
- that may come within the provisions of this
- Act, may, upon a majority vote of said Board
of Trustees, increase the maximum pension to
One Hundred Fifty Dollars ($150) per month.®
(Emphasis supplied)

Section 7 of Article 6243e, supra, after providing
for retirement in cases of disabllity suffered while on active
duty, continues as follows:
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-"Seetion 7. . . . provided further, that
if and when such disability shall cease, such
retirement or dlsabllity allowance ehall be
discontinued and such person shall be restored

To active service at not less than the same

galary he recelved at the time of his retirement
for disability." (Emphasis supplied.)

"Sec. 14. Any fireman possessing the qual-
1ficatlons and belng eligible for voluntary re-
tlrement, but who shall elect to continue in the
service of such fire department, may apply to the
Board of Trustees for a certificate, and if found
to possess such qualifications and be eliglble
for retirement as hereln provided, the Board of
Trustees shall 1issue to such fireman a certificate
showlng him to be entitled to retirement or disa-
bility allowance. . . ." (Emphasis supplied)

"Sec. 16. Any retired fireman may be re-
called to duty in case of great conflagration and
shall perform such duty as the chlef of the fire
department may direct, but shall have no claim
agalnst such city or town for payment for such
duty so performed.'

In studying the pertinent sections above, we

find

that the Act nowhere disqualifies nor prohibits a person from
returning into service as a fireman after he has elected

to retire. The act 1s specific in providing that the r
pald fireman 1s entitled to receilve the pay or pension based
on his pay during the last five (5) years of service.
volunteer fireman has retired, but returns and serves another

five (

etiring
If the

5) years in a full pay capacity and contributes into the

Fund during all of that time, he 1s entitled to his pension
based on the pay received by him during his last five (5)
years of service.

It 18 our apinion, under the facts as glven u

g8 in

your letter, that a volunteer flreman who elected to retire,
and drew a pension as such, may return, contribute to and
benefit from the Fund by reaaon of again accepting employ-

ment

as a peld fireman.
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SUMMARY

A volunteer fireman who has elected to
retire and who has drawn a pension as a re-
tired fireman, is eligible to return, contrib-
ute to and particlpate in the Firemen's Pension
System by securing employment as a paid fire-
man; on subsequent retirement, his pension is
based on the pay received by him during his last
five (5) years of service. Sec. 6, Art. 6243e,
v.C.S.
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