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Austin, Texas Re: Eligibility of the liqui-

dator appointed wder Arti-
cle 21.28, Texas Insurance
Code, and his employees for
membership in the State Em-
ployees Retirement System.

Derr Mr. Cavness:
Your request for an opinion reads in part as follows:

“Are the liquidator (appointed by the Board
of Insurance Commissioners under the provisions of
Article 21.28, Insurance Code ofiTexas) and those
operating under him State enmployees to the extant
that they are eligible £5r membership and participa-
tion in the Texas Employees Retlrement System?

"This question arises in view of the fact that
those persons are members of the Employees Retlrement
System and maeking contributions to 1%, while at the
game time they are also particlpaiing in the Federsl
Social Security Act (maeking contributione) and the Un-
employment Compensation coverage (State and Federal).

"If those persgons are Stete employses we do not
believe they should be under the Social Securlity and
Unemployment Compeneation provislons. If they are not
State employees, then we do not believe they should
be covered by the Employees Retirement System."

Eligibility for membership in the Employees Retlremant System
of Texas is determined by the definitions of "department” and "employee"
found in Section 1 of Article 6228a, Vernon's Civil Statutes. These dé-
finltions are as follows:

"'Department’' shall mean any department, commission,
institution, or agency of the State Govermment.

"'Employse' shall mean any regularly appolinted officer
or empiloyee ‘in a departument ol the HBtate Who 18 employet on
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8 basis or in a position normally requiring not less
than nine hundred (900) hours per year, but shall

not include members of th& State Legislatures or any
incumbent of an office normally filled by vote of

the people; nor persons on plecework besis; nor
cperators of equipment or drivers of iesms whose

wages are included In rental rate paid the owners of
dgaid equipment or team; nor any person who is

covered by the Teacher Retirement System of the State
of Texas or any retirement aysten mupporied with State
funds other than the Texas Employecs Relbirement System.”

Funds from wiich retlrement benefils are paid are made up of
contributions from the employees' compensation and a matching contribu-
tion by the State of Texas, which im3 charged to the fund "eppropriated,
allocated, and provided to pay the salary or compensation of the em-
Ployee for whose beneflt the contribution is made.” Art. 6228a, Sec. 8.

The gquestion for detsrmirvsation is wiother Article 21.28 of
the Insurance Code createa a "departinent, commlssion, institution, or
agency of the State Government." Saction 2 of Article 21.28 provides:

"Whensver under the law of this State a court of
competent Jurisdiction finds that a recelver snould
take charge of the assets of an Insurer domiclled in
thia State, the liquidator damignaced by the Board
of Insurance Commissioners aa ‘her:inafter nrovided for
shall be guch receiver, The liguidalor ao appointed
recelver ghall forthrith take posweszion oif the
assetg of such insurer and deel witi the fsme in his
own name a5 receiver or 1n tie narpe of ths iapurer as
the court may dilreck,

L
LI

"The Board shall have power to aproint and fix
the compensation of tha ligquidator snd of such speclal
deputy liquidetors, ccunsal, clorka, oy ozmistens, a8
it may deem necessary. ihe psyment of svikh compensation

- and all expenses of liquidation shall he meds by bvhe
liquidator ocut of funds or assets of the insurer on
approval of the Board. An itemized raport of such
expendes, sworn to by the liguidator and approved by
the Board, shall be presentad to the court from time
1o time, which account shall be approved by the Court
unless obJjection is filed thereto within ten (lO) days
after the pressentation of the account . . . .
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Section & of Article 21.28 resds in part:

"The liquidator herein:named shall be appointed by
a majority of said Board of Insurance Commissioners, and
shall be subject to removal by & majority of sald Boa.nl » and
befors sntering upon the duties of sald offic o, shall file
with the Board of Insurance Cormissioners & bond in the sum
of Ten Thoussnd ($10,000.00) Dollars, payable to the Board
of Insyrance Commissioners, and conditioned upon the falth-
ful performance of hie dutieg and the proper accounting for
all moneys and properties received or administered by him.*

The statute gives the Board of Insursnce Commissioners certain
duties in the liquidation of receivership estates and invests it with
¢ertain power and authority over the liquidator along with the control
exercised by the various courts In which recelverships are pending.

It 1s owr opinion that the liguidetor and the employess who are
appointed by the Board of Insurance Commissionera to serve under him come
within the definition of "employee” in the Tmxas Employses Retirement
Act., The liguidstor functions as & receiver under appointment of a cours,
but his appointment results from his designation as liquidator by the Board
of Insurance Commisgioners. While Article 21.28 of the Ingursnce Code does
not expressly refer to the liquidator as a subordinate of the Board of In-
surance Commissloners, the import of the statute is that the Board i1s given
& general supervigory responsibllity over the liquidation of insurance oom-
vanies which ls cerrled out through its ageni, the liguidetor, who la se-
lected by the Board, 1z responsible to it for the menner in which he pe»-
forms his duties, and 1s subject to dlscharge by the Board,l The liqui-
dator is also responaible to the court, but we are of the opinion that he
iz =scting as the agent or repregentative of the Board of Insurance Commis-
giloners in discharging his duties. The Legislature has in effect created
a gtate agency to handle the liguldation of insurance companies snd has
placed the sgency under the supervision of thes Board of Insurance Coamis-
sloners. The motivation back of the statute undoubtedly was the bellef
that the establlsiment of a state agency to administer all insurance
receiverships, with & permenent staff experienced in such matters, would
result in greater efficlency and more satisfactory handling of the affeirs
of the companjies in receivership, The fact that the Insurance business le
ome sffscted with the public interest warrants the eatablislment of a go-~
vernmental sgency tc handle the receiverships which the courts place in
ite hands.

3"I'hm title of the original sct providing for the appointment
of & liguidetor reads: "An Act concerning the liquidation,
rehabllitetion, reorganization or conservation of insurers
and placing same under the Board of Insurance Commissioners;
.8. . (Emphasis Bupplied) Acte. L6th Leg. R.S. 1939, D-
389.




Hon. C. E. Cavness, page 4  {3-141)

The creation of the office »f liguldator through legislative
enactment, the method of his ajdpoiniment, the supervisiong of his dutles
by an executive department of the State Government, and the permeanency
of the off'ie all point to the conoluslon that this 1s a state agency
abd that its employess come within the definition of "employee” in the
Employees Retirement Act. Tie one factor which might cest doudbt on this
oconcluaion is the fact the liquldetor and the employees under him are
pald out of the assets of the companies which are in receivership.
Asguming that the sums necessary to meet these expenses could not be
looked upon as asgesgments which become state Tunds (See Att'y. Gen.

Op. V. 191), does the fact that their compensation is paid from a source
other than state funds prevent these persona from belng classifled as
state employeea? The employer-emnloyee relationship may exist even
though the employee 1s compersated out of funds of a third person. Jones
v, Goodeon, 121 F. 24 176 (C..C.A. 10th, 1941) snd cases cited at page
179. 1In our opinion, the fact thet these veraons are compensated from
funde of the compsnles in lilgquidation does not negative their status

as state employees. Cf. Gagne v. Brush, 30 F. Supp. 714 (D.C. N. Hamp.
1940); In re Park Brewing Co., 48 F. Supp. 750 (W.D.Mich, 1942)., Im
80 far ag the State Employees Retlrement Act iz concerned, the statute
does not require that members of the Reltirement System be pald out of
gtate funde. It requires that the contrlbuiion by bhe State shall de
charged to the fund "avpropristed, allocrted, and provided" to pay the °
salaryior compensation of the employee. Article 21.28 of the Insursnce
Code makes provision for pajyueni of the compensation of the employees
and all expenses of liguidation out of funds or assets of the insurer.
The State's matching contribution is & proper expense of liquidation and
is payable out of the fundes thus allocated ond provided.

The holdiag of this opinion is linited to employees who per-
form services for the liquidator incilent %o hix roceivership dutles
in winding up the affairs of the compailes or in svpervising their
continued operation, as the case wry be, In contradintincticn to em-
ployees of & company who are retained to continne the Husiness opera-
tions of the company. Persons who periora services for the company In
carrying on the reguler operetions for whlch 1t wes orgenized are not
state employees, although they are vnder the supsrviaion of the liquida-
tor during the time the receivership coniinuves.

The holding that the liquidetor ond his staff constitute a state
agency is inconaletent with some of the statemenis made in Attorney Gen-
arzl's Opinior V-191 (1947). This opinion overrules Opinion V-191 to
the extent of euch inconsistency. ’

You have stated that it i your belief that these employees
should not be under the Texas Unemployment Compensation Act (Article
5221b~1 ot seq., V.C.S.) and the old-age and survivors insursnce provi-
sions of the Sooial Beourity Aot if they are vovered by the Texss Em~
pPloyess Hetirement Act. Articls 5221b-17(g)(5)(@) provides that employ-
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ment shall not include "gervice performed in the employ of this State
or any other state, or of any political subdivision thereof, or any
inatrumentality of any one or more of the foregoing which is wholly
owned by this State or by one or more states or political subdivisions.”
The Federal Unemployment Tax Act contains & similar provision (26 U.8.
C.A. Sec. 1607(c)(7)). ILikewise, the Social Security Aot (42 U.S.0.A.
Sec. 410 (a) (8)) and the Federal Insurance Contributions Act (26 U.S.
C.A. Sec 1426(b)(8)) exclude service performed in the employ of a State
from coverage under those lawa,

It should be noted thet the Texas Employees Reiirement Act
does not exclude from membership persons who are covered by other re-
tirement aystems, except systems supported with state funds. Simul-
tanecus coverage of thege persona under the Retirement Act and the
Soclal Security Act would not ¥lolate the Retirement Act. Any result-
ing violation would be against the Social Security Act for having in-
cluded atate employees in coverage under that law.

The questicon of coverage under the federal statutes ls a
matter for federal interpretation, and a consiruction by e state exe-
cutive officer is not binding upon federal auvthorities. We must conclude
that the federal sdministrative agencles are free to place their own
interpretation upon the meaning of "service performed in the employ of
& State" as used in the federal statutes. National Campaign Committes
v. Rogan, 69 F. Supp. 679, 686 (B. D. Cal. 1945).

With reapect to the mesaning of this provision in the Texas
Unemployment Compensabion Act, 1t hes been held that unless a state
wnemployment compenseation act clearly differs from the federal law,
1t must be assumed that the Legislature intended that they be inter-
preted alike. Armold College for Hygiene and Phymical Educatlon v.
Danaher, 131 Conn. 503, 41 Atl. 2d 89 (1%4D). It 1s our conclusion
that in snecting the Texas Unemployment Compensetion Act the Texas
I?gislnture intended to sdopt the construction which the federsl
suthorities placed upon the compsrable provieion .in the federal sta-
tutes. This conclusion is strengthened by the fact that the tax would
still scorue under the federal statute evan though the state statute
exempted the employmen®, if the federal law was congtrued not to ex-
enpt it, Federal sdministrative suthoritles have elreedy ruled on the
question of unemployment compensation coverage for these employees.
While this of fice might disagree with the federdl interpretation,
nevertheless we condider it beyond owr suthority to assume the role of
interpreter of this provision in the Texss Unemployment COmpensation
Act when federal &uthoritles have already construed the gimilar provi-
sion in the federal lsw. This opinion goes no further than to hold
thet the liquidator and his employess are coverad by the Texas Employ-
ess Retirement Act. A reconsideration of the propriety of their also
being covered by the Socisl Seourity Act snd the state and federal unem-
ployment compensation laws will heve to emsnate from the appropriate
federal tuthorities.




Hon. C. H. Cavness, page 6  (S-141)

’ SUMMARY (

The insurance liguidetor appointed dy the Board of Insurance
Commissioners under Article 21.28, Texas Insurance Code, ani the employees
working under him are stste employees within the terms of the State Em-
ployees Retirement Act (Art. 6228a, V.0.3}) and are eligible for member-
ship in the Employees Retirement System of Texas.

Yours very truly,

JOHN BEN SHEPPERD
Attomey General
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