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Hon. Robert S. Calvert Opinion No, Ww-68

Comptroller of Public Accounts 4

Capitol Station Re: ‘Whether or not the gas referred to
Austin, Texas ‘ as "free" gas received by the City

of McAllen is exempt from the -
) _ occupation tax provided for by
Dear Mr, Calvert: Article 7047b, V.C.S, !

You request the opinion of this office upon the application of
the occupation tax upon the business or occupation of producing gas within
this State imposed by Article 7047b, Vernon's Civil Statutes, under the
conditions hereinafter stated,

On February 1, 1952, Taylor Refining Company and Mayfairs Minerals,
Ine., both Texas corporations, and the city of McAllen, a municipal corpora-
tion, entered into a Gas Sales Contract, In this contract they designated
themselves "Companies” and "City" and we shall so refer to them in this
opinion, ' :

By the terms of the contract Companies acquired from City all the
minerals under certain land owned by City for the purpose of oil, gas and
mineral development, For the same purpose Companies acquired all the
minerals in land owned by private parties, the total of which the contract-
ing parties designated "McAllen General Area". The net result is that
Companies acquired all the gas in place in the McAllen General Area. City
agreed to cooperate and assist Companles in acquir%ng for mineral develop-
ment the land owned by private parties within the corporate limits of City.

Paragraph II of the Gas Sales Contract , wh:tch we deem most impor-
tant, 1s as follows: '

"In consideration of the City's right hereunder to
purchase gas for a nominal price, which is practically
tantamount to receiving gas free of any cost to it, and
"in consideration of the City's unconditional right here=-
under to assign this agreement or to resell to any party
the gas purchased by it hereunder at a substantial mone-
tary profit to City, City covenants and agrees to forth-
wvith, as Lessor, execute and deliver to Companies, as
Lessee, without the payment of any bonus to City, valid
0il, gas and mineral leases on terms identical with
those contained in lease form submitted by Companies to
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- City, coverdng all minerals owned Ly City under lands

within tne ‘'McAllen General Area' ag defiped herein. For
" the same consideration, City covenants and agreea that
it will in good faith continuously cooperate with
Companies in assisting Companies to promptly obtain
from the respective mineral owners, cwning lands
within the corporate limits of City, without the pay=-
ment of any bonus, valid oil, gas and mineral leases,
- on terms identical with those contained in aforesaid

lease form submitted to City, govering sll minerals

o, pali]e N O ¥ I~ = ',‘;_ Ct 1 16 2 T110 =
within the said 'McAllen General Area.!' Companies
agree that they will accept all such leases tendered
and that they will within a reascnable time unitize
and pool &1l such leases so obtained by them insofar
ag they cover lands within the said 'McAllen General
Area'! so that the same will be a part of the particu-
lar gas operating and production unit covering said '
area which is identified as Companies 'McAllen Field-
wlde Thit.' Companies recognize that any drilling
and production operations conducted by them on leases
~covering lands within the corporate limits of the .
City of McAllen will be governed by valid terms of

the o0il and gas ordinance of the City, either as now
existing or as may hereafter be amended." (Emphasis
supplied throughout.) -

Specifically the question we must decide may be simply stated as
follows: Is City a producer, as defined by the statute, of the gas pur-
chagsed from Companies under the contract? If City is a producer of gas,
it must be admlitted the tax is not due, this for the reason that an occu-
pation tax may not be constitutionally imposed upon City. ~Article VIII,
Saction 1, Constitution of Texas. If, however, Crmpanies are the pro-
ducers, the tax is wvalid even though City is the purchaser. Under the
contract, City does not preduce one cubic foot of the gas. The produc~
tion falls entirely upon Companies and so does the tax, As said by the

Supreme Court in the case of Y. R. Davis, Inc. v. State, 142 Tex, 637,
180 S.W.2d 429: o .

"The provisioné of the Act in no uncertain language
levies the tax against the producer of gas and not the
purchaser thereof,"

The lease and the Gas Sales Contract were executed contemporan<
eously and must therefore be construed together as one instrument. City,
aa part of the consideration for executing the lease, required that Com=
panies contract to sell to City the amount of gas mentioned in the contract
on certain terms. The usual provision in an oil and gas lease is that the
leasee pay a bonus and an additional consideration or payment of a royalty
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to the lessor., But in this case the consideration is that Companies will
soll to City a certain amount of gas. The contract recites that because
of the agreement by Companies to sell gas to City, it would exscute a
lease to Companies without the payment of any cash bonus., It is therefore
quite apparent that City reserves no royalty and the transaction is in
effect a sale of all minerals by City to Companies, The Gas Sales Con-
tract so states, It is clear that the gas which is delivered to City is
not a delivery of gas as royalty in kind but is in truth an actuval sale,
The contract makes many references to the fact that Companies will sell
and that City will pay, thus negativing the idea of delivery of a gas .
royalty in kind or a8 royalty reserwation, The net result of the lease.
and tre Gas Sales Coniract, when considered and construed together, is
that City conveyed the mineral estate to Companies in consideration of -
Companies' agreement to sell the specified amount of gas to City for the
price specified in Section 3 of the contract which is later apeoifically
set out in this opinion, : .

That City is the purchaser is wholly immaterial. State of Taxas
Y. City of El Paso, 135 Tex. 359, 143 S.W.2d 366, This case involvea the
motor fuel sales tax, but it holds that it is immaterial that a City is
the purchaser of the motor fuel, so it is here as to this gas, In this
case the court said: . , _ .

", + .In this inatance we t'hink that beyond any.
doubt our motor fyel tax lawa tax the first actual sale -
of motor fuel in this State, regardless of whether or
not it is aold to a city. . . ."

The only obligation imposed upon Companies by the contract is to
sell to City for the consideration specified, in the amount specified and
for the time specified, gas which it produces from the McAllen General Area,
observing the obligation to give City priority to purchase over other pur-
chasers of the gas, This does not render City a producer under the contract
or the statute, Nor does it render it. a royaliy owner or interested party
within the purview of the statute, The contract in no manner restricts,
by reservation, carving out, or otherwise, the complete ownership by Com-
panies over all the gas under the McAllen General Area. Of course, the
whole of all the gas is depleted by sales made by Companies, but it still
remains the owner of all that is left, and so it will continue under the
contract as long as it is in effect.

Section 2 of Article 7047h, V. c. S., defines producer as follows:

"For the p\n'pose of this Act 'producer' shall mean
any person owning, controlling, managing, or leasing any
gas well and/or any person who produces in any manner any
gas by taking it from the earth or waters in this State,
and shall include any person owning any royalty or other
interest in any gas or its value whether produced by him,
or by some other person on his behalf, either by lease, .
contract, or otherwise."



208

Hon, Robert S, Calvert, page 4 (WW-68) -

Royalty Owners ars defined as follows:

"1Royalty owners' shall mean and include all persona
owning any mineral rights under any producing leasehold
within this State, other than the working interest, which
working intereat is that of the person having the manage=-
ment and operation of the well,"

Companles fall sguarely within the definition of a producer and
royalty owner under the statute., City is exempt from the atatute because
not embraced within its terms, and Companies are subject to the tax be-
cause embraced within the terms of the statute and Companies have no
exemption, Companies have acquired all the gas under the McAllen General
Area and have a right under the contract, to produce it all and the cor~
relative obligation to pay the tax on all that it produces, That City ia
the purchaser of some of the gas produced, in no manner alters this obliga-
tion.

It is important to note how City is td pay for the gas and the
smount, It is observed that the contraet says: :

", . ., Lhe total price to be paid by City to
Companles for all gas sold and dellverad hereunder
sball be the aggregate of (1) an amownt of maney
equal to all leassor's and landowner's royalty
payable by Companies on the quantity of gas so:
sold and delivered hereunder, and (2) -
of monay equal %o all production, severance, sales,
gathering, transmissior and other taxes of similar .
nature, levied and assessed in respect of or appli- -
cable to the quantity of gas so sold and delivered -
hereunder." : : S

This is nothing more than a measurement in money of what City receives
from Companies for the privilege of producing and selling all the gas
which Companies may sell not only to City but to others under long tera
contracts, if desired, so long as it observes the requirements of the
amount of gas to be sold and delivered to City fram the total of all gas
produced from the McAllen General Area,

It is apparent to us in construing the lease and gas sales con”™
tract together and as one instrument that the right to purchase gas by city
is in lieu of the right to receive a royaliy as presaribed in the lease.

This tax has been properly laid against Companies, the producert.
After the delivery of the gas to City, it may use it or sell it to others
but the tax liability of Companies as producers remains the same.

You are therefore respactfully advised that Companiss are 1iable ’
for the tax as the producers of the gas sold and delivered to City under
the contract,
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- A producer of gas, which is sold and delivered
to a City, a municipal corporation, under a
contract with the City, is liable for the occu-
pation tax imposed by Article 7047b, V. C. S,

That a City is the purchaser of the gas, is

vholly immaterial, The tax l1lability against

the producer is the same under the contract here
involved and under the statute, The City is not
: the producer; hence, it 1s not liable for the tax,
But Companies are the producers and are, therefore,
liable for the tax, City 1s neither a royalty
owner under the contract or the atatute,

Yours very truly,

WILL WILSON
Attorney General
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