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Re: Jurisdiction of the Game
and Fish Commigsien with
respect to the removal
of "non-merchantable"
material underlying pud-
lic waters.

Gentlemen:

By letter dated April b, 1957, yeu state that the Com-
mission "anticipates being faced with the declsien as te
vhether or net it has any official jurisdiction in the matter
relating te the constructien ef a mravigable channel in Gal-
vesten Bay." While you now and im the past have asserted juris-
dictien 1n the bay areas with respect te the commercial sale
of sand, shell, gravel and marl, you advise that yeu have
neither exerclised ner asserted jurisdictien vwith respect te
dredging im connectien with a project met invelving the cem-
mercial pale of the materials mentiomed. You coenclude with

& request for an opinion from this office "as te whether the
"Game and Fish Cemmissien 1s charged by lav with ilssuing per-
mits for the removal er digplacement ef nen-merchantable -
material” frem the bay.

Prier te 1911 the public generally was free, without
centrel er supervigien, te remeve mudahell, sand, gravel and
other materials from the hottems underlying the public vaters
of this State. Gere v. City ef Resenmberg, 115 S.W. 663 (Tex.
Civ. App., 1909, me writ histery).

It is fairly inferable that the Gore case, supra, fo-
cused the attentien of the Legislature on the situatiem them
exipting, fer that bedy in 1911 emacted the first laws de-
signed fer the pretectiem of the hettems umderlying the pub-
116 waters and the marime life centained therein. %S.B‘ 348,
Gen. Laws, 32nd leg., ch. 68, p. 118).

The basic enactment, altheugh iﬁended several times
in miner ways, im the 1911 Special Seasiem, in 1919, im 1925,
and finally in 1951, has fer all purpeses material te the
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present inquiry remalined unchanged. The pertinent pertions
thereof gre now codified as Articles 4051, 4052, and 4053,
V.A.C.85." It is unnecessary te quete verbvatim all ef the
provisions of these statutes. Suffice it to say that Article
4051 preovides that: "All of the iglamds, reefs, bars, lakes
and bays . . . together. with all of the marl and sand of
commercial value, and all the shells, mudshell or gravel eof
vhatgeever kind" vere included withim the provisions ef the
Act and were thereby "placed under the management, control
and pretection of the Cemmissiemer." Article 4052 vegts in
the Cemmissioner “all the powers amd &utherity necessary te
carry imte effect the previsiems” ef the Aot amd directs that
the Cemmissioner sh&ll have "full charge and discretien ever
all matters pertainiag teo the sale, the taking, the carryling
away eor disturbimg of all marl, sand er gravel of cemmercial
value, and all gravel and shells er mudshell and eyster beds
and their preteotiem from free use and unlavful disturbing er
apprepriatien of same"” except as previded im the Act.

~ Fimally, germare te the questiem under coemnsideration,

the Legislature prescribed im Article 4053 the precedure and
comditiens under which persems mey purchase marl and sand ef
cemmercial value “or otherwise eperate” im the public lands
and waters included within the previsiens ef the Act. Thus
prevision is made fer anm applicatier therefeor te the Cemmip-
plemeér and if, after imvestigatien, that agemoy ias satisfied
- "that the takimg, carryiag away or disturbimg ef the marl,
.gravel, sand, shell er mudshell . . . weould net damage or

: imjurieusly affect"” the waters and land included im the Act
‘"aey change eor 1nguriously affect any curremt that weuld

affeot navigation" a permit may be lssued after the applicant
. "ahall have cemplied with all requirememta described by the
Cemmissioner."2 :

: ~ Frem 2 reading ef the pertinent statutes, 1t is plailn
that the parameunt intention ef the Legislature wag and is the
pretectien of eyster beds, fish and fish breedimg greunds.

- Ppne, previsien 1s alse made fer the commercial dispesitien
ef the materidle en the bettoms and sheres ef the areas under
coersideration. This dispesitien, hewever, wisely was placed
in the State agemcy mest familiar with and staffed with per~
sennel traimed fer the protectien eof the waters amd marime
1ife affected thereby. It is sigmificant, toaf that Article
4051 prefers to materials "ef cemmercigl value” and materials
®of whatseever kimd”; Article 4052 specifies, im sadditiom to
Poemmercial materials', that the Cemmissienmer shall pretect
frem free use or unlavful disturbing all gravel and shells
er mudshell and eyater beds™; while Article 4053 pertaims te
persens desiring te purchase “er etherwise eperate in anmy eof
the waters” er &area im.questioen.
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1The office of Game, Figh and Oyster Commissiener was abo-
lished and in its stead and with its powers was created the
Game, Fish and Oyster Commisslen., Acts 1929, U4lst Leg.’ ch.
118, p. 265. The efficée of Game, Figh and Oyster Commissien
was abelished and in its stead amd with 1ts pewvers was created
a Game and Pish Cemmission. Acts, 1951, 52nd Leg., p. 850,ch
476, cedifled as Article 978f-3, Sec. 1, V.P.C. Hence where
the statutes under consideratien ugse the word "Commissloner”,
the agemcy affected is the Game amd Fish Cemmission.

®Phe precise questien under censlderation has met been adju-
dicated. Fer a cemstructien ef these statutes with respect
te cemmercial activity, see Celumbla-Seuthern Chemical Cerp.
v. Cerpus Christi Shell Cempany, 297 S.W. 2d 191 (San Antenio
Civ. ApD., 1956, me writ Eis%@ry). The epinien of the ceurt
18 neither iacemgistent with mer cerreberatlive of the views
expressed herein.
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As above indicated, the original act of 1911 has bheen
brought forward into present law with no substantial change
ag far as the present question 1s concerned. It is lnteresting
te nete that the emergency clause in that Act supports the
views expressed herein. Such clause provides in part

"The fact that large quantities of
the marl, sand and shells or mudshell on
the coast are heine taken and carried away
deily and the oyster beds and fish breeding
wvaters are being disturbed and rulned, and
there being ne statute protecting same from
wanten destructien creates &n emergency .
(Sec. 10, S.B. 348 Gen. Laws, 32nd Leg.,
1911, p. 118 ch. L)

We think it beyend serious question that consérvation
and pretection of marime life and breedlng grounds was and 1s

~ the chief purpese of the Act -under consideration. Cemmercial

gales are incldent therete.

8hoeuld it be argued that the pretection of the marine
1life and breeding area&s was not the main and chief purpose
of the Act, such a goal, nevertheleasd was at the very least
a specified ebjective thereof. Since "non-commercial dredging
weuld have precisely the same effect in this respect as "cem-
mercial dredging” 1t follews that "nom-cemmercial’ activity
er eperation in the area in guestion 18 within the terms of
the Act.

We, therefore, are of the epinion, and so advise, that
you 1ega11y have the jurisdictien and respensibility for the
issuance ef permits to dredge the unpatented lands underlying
public waters im this State regardless of the purpose com-
mercial er etheruwise, of such dredging.

SUMMARY

~ The Game and Fish Cemmission is charged
by law with the determinatien and the lssuance
ef permits fer the remeval or displacemenrt of
pen-meprchantable materials frem the unpatented
lands underlying the public waters of this 3tate.

.Very truly yeurs,

WILL WILSON
Attorney General ef Texas



