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State Highway Enginesr

Texas Highway Department Re: The effect of Section 17, Arti-
Austin, Texas cle I and Section T7a, Article

VIII of the Constitution of
Texas and your recent opinilons
numbered WW-45; WW-78; WW-125
and WW-236 on whether or not
State and Federal Highway PFunds
can be legally used by the State
Highway Department for the pay-
ment of the cost of removal, re-
iccation or adjustment of the
telephone facilitles belonging
to Southwestern Bell Telephone
Company, the gas lines belong-
ing to Southern Union Gas Com-
pany and the water, electrical
and sanlitary sewer facilities
belonging to the City of Austin
which are located within the
public right of way along East
Avenue and the streets which
intersect East Avenue 1in Austin,
Texas, .

Dear Mr. QGreer:

You have requested an opinion of this office concerning the
legality of the use of State and Federal Highway Funds for the pay-
ment of the cost of removal, relocation or adjustment of certain
utility facilities in connection with the construction of a section
of expressway 1n Austin, Texas, In connectlon with your request
you state: .

"The expressway along East Avenue forms a part of
the National System of Interstate and Defense Highways,
and I would appreciate your advice, in view of Section
17, Article 1, and Section 7a of Article 8, of the Con-
stitutlion of Texas, and your recent opinions numbered
WW-45, WW-78, WW-125 and WW-236 on whether or not we
can legally use State and Federal Highway funds for the
payment of the cost of removal, relocation or adjustment
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of the telephone facilities belonging to Southwestern
Bell Telephone Co., the gas lines belonging to Southern
Union Gas Co., and the water, electriclty and sanitary
sewer facilitles belonging to the City of Austin which
are located within the public right of way along East
Avenue and the streets which intersect East Avenue."

In additlon your reguest alsoc states:

"Plans for the construction of the last section
of the Expressway through Austin along East Avenue
are nearing completion and it is now apparent that the
utllity facilities located within the limits of the
pregent streets must be adjusted, removed or relocated
to permlt the full utilization of the right of way for
highway purposes. Speciflcally, the telephone facili-
ties belonging to Southwestern Bell Telephone Co., the
gas lines belonglng to Southern Union Gas Cc., and the
water, electricity and sanitary sewer facilities belong-
ing to the City of Austin must be adjusted, removed or
relocated.

"We are informed that the utility facilities be-
longing to the telephone and gas companies are lo-
cated 1n the right of way of the streets of Austin
under the authority of franchises granted by the City,
which, among other things, requires the companies to
adjust, remove or relocate thelr facilities at their
own expense should thelr use of the right of way inter-
fere or conflict with the use of such right of way by
the public for street purposes.

n n
. .

This office in Attorney General's Opinion No. WW-236 (19:57)
written to you on August 26, 1957, sets forth certain points of
law which we beslieve applicable and controlling in all cases of
this nature. We, therefore, call your attention to this former
opinion and wish to use it as a point of departure in what we say
below.

In accord with the holding in our Opinion No. WW-236, we
shall first undertake to determine 1f the utllities in question
are possessed of such rights as to come within the provisions of
Section 17 of Article I of the Constitution of Texas.

Sectlon 17, Article I of the Constitution of Texas pro-
vides in part:

"No person's property shall be taken, damaged or
destroyed for or applied to public use without ade-
quate compensatlon being made, unless by the consent
of such person; N
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We shall analyze the rights of the private utilities first
in as much as they both occupy thelr present locatlions wlthln the
public right of way by virtue of franchise from the City of Austin,

The Supreme Court of the Unlited States has held that when
a utility assumes the duty to perform a particular service under a
franchlse this constitutes a contract and vests in the accepting
corporation or individual a property right which 1s to be pro-
tected by the Federal Constitution., Rusgsell v. Sebastlan, 233 U.S.
1955 (1913); Ownesboro v. Cumberland Tel. Co.,, 230 U.3. 58 (1913);
Bolse Water Co. v. Boise City, 230 U.S. SF (1912).

The Texas cases are in accord and hold that where a utility
invests its money by placing its fixtures withln the streets of a
city and undertakes to supply the service required by the fran-
chlise, there 1s created a contract which reaults In the vesting of
a property right, which, as such, is to be protected by the Consti-
tution. City of Fort Worth v. Southwestern Bell Telephone Co,, 80
Fed.2d 842 (CCA 5th, 1936); Texarkana Gas and Electric Co. V. City
of Texarkana, 123 S.W. 213 (Tex. Clv. App. 1509, no writ history);
Corpus Chrlstl Gas Co. v. City of Corpus Christi, 283 S.W. 281
(Tex. App. 1926, error ref.).

It would further appear that regardless of whether the
"pight" involved be called an easement or a franchise, there 1s an
element of proprietary interest 1involved which makes 1t taxable,

allenable and transferable. Texas & Pac. Rwy. Co. v. City of El
Paso, 126 Tex. 86, 85 s.wW.24 2415 §I§35); City of Ft. Worth v,
Southwestern Bell Telephone Co., 80 Fed.2d BEE TCCA 5th, 1936).

It being a valuable right which has accrued to the utility
involved, it naturally follows, we belleve, that any relocation of
facilitles which results in a "taking” or "damaging” of this fran-
chise or easement ilnvolves the "taking" or "damaging" of a compen-

sable property right, whith 18 properly to be protected by Sectlon
17 of Artlicle I, Constitution of Texas.

We belleve, however, that a "taking" of this property right
would only occur in those sltuations where the utility in question
1s required to remove its facllitles from the right of way of a
city atreet and to purchase an easement out of its own funds. Thus,
if the relocation merely involves a moving of the facilitlies from
one spot in the right of way to another spot in the right of way,
and the utility in question 1s not deprived of 1its "easement" in
the street, then there 1s in our opinion no "taking" of property
so as to come within the well recognized provisions of eminent
domain.

It also follows, we belleve, that in as much as any compen-
sable property right, which the utility might have, arises out of
the franchise which was entered Into between the utllity and the
City of Austin, the utillty must be bound by the provislons of that
franchise and 1f the utility is required to move its facilities
under the provisions of the franchise, then 1t could certalnly not
be damaged wlthlin the meaning of the provlisions of Sectlon 17,
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Article I of the Constitution of Texas. It is our opinion that
House Blll No. 179 cannot abrogate the provisions of the fran-
chise granted to the respective utilities,

It is also well to point out that the Courts have long
held that private utlilities occupy the space in a public street
subject to the public uses of that street, and in making use of
the street for that superior purpose, the public is not invading
or injuring private property but is only appropriating that whch
it its own. City of San Antonio v. San Antonio Street Rwy. Co.,
39 S.W. 136 (1896, writ rer.); New Orleans Gas Light Co. V.
Drainage Commission of MNew Crlecans, 197 U.S. FE3 (1805); State v.
Marin Municipal-County-District, 17 Cal.2d 706; 111 Pac.2d B651
(1G4T1); Commonwealth v, Means & Russell Iron Co., 299 Ky. U46F,
185 s.w.2d 960 (1GUE); Public Water Supply Dist. No. 2 of Jackson
County v. State Highway Commission, Mo. , 244 S W.2d 7
(195T); City of N.Y. v. Hudson & M. R. Co., 220 N.Y, 141; 128 N.E.
152 (1926); 1T Bm. Jur, 843, Eminent Domain, Sectlon 212.

We, therefore, fail to see how the utility has been "damaged"
as that term 1s used in Section 17, Article I of the Constitution
of Texas, and as set forth above, we are also of the opinion that
unless the private utility is forced to go outside of the right of
way in question and purchase an easement for its facilities, then
there is no "taking'" of the utilitles'property so as to come with-
in the provislons of thls sectlon of the Constitution.

This being so, we are of the opinion that we must construe
Section Y4a of House Bill No. 179, Acts 55th Legislature, Regular
Session, 1957, 1n the light of Section 51 of Article IIT of the
%onst%tution of Texas. Attorney General's Opinion No. WW-236

1957).

Section 51 of Article III prohibits the granting of public
moneys to any individual, assoclation of individuals, municipal
or other corporations whatsoever. We believe that the use of funds
as provided for in Section 4a, House Bill No. 179 is Just such a
grant of public moneys to corporations as 1s envisioned by this
section of the Constitution, and as is pointed out in Attorney Gene-
ral's Opinion No, WW-236 {(1957) if this be so, then by its own pro-
visions Section 4a of House Bill No. 179, would prohibit the use of
these funds for this purpose.

You have also requested the legality of the use of State
and Federal Highway funds for the payment of the cost of removal,
relocation or adjustment of the water, electricity and sanitary
sewer facilities belonging to the City of Austin, which are relo-
cated within the right of way along East Avenue and the streets
which intersect East Avenue.

As in the case of privately cowned utilities, we must first
determine what compensable property right the municipally owned
utility has acquired in the city streets. The Court, speaking in
City of Mission v. Popplewell, 26 Tex. 91, 204 S,W.2d 712 (1956),
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"This Court has also held that the legal title
to clty streets belongs to the state, which has full
control and authority over them, and the cities
exercise only such control and authorlty as has been
delegated to them by the Home Rule Amendment to the
Texas Constitution, Art. II, S 5, or by the leglsla-
ture. West v. City of Waco, 116 Tex. 472, 294 38.W.
832; City of San Antonio v, Fetzer, Tex. Civ. App.,
241 S.W, 1034; 304 Tex, Jur., 434; 39 Tex, Jur. 603,
In City of Beaumont v. Gulf States Utilitles Co., Tex.
Civ., App., 163 S.W.2d4 426. (429 er. ref. w.o.m.), the
Court of Civill Appeals quoted wlth approval from Mc-
Quillin on Municipal Corporations, 24 Ed., par. 2902,
page 12: '"Courts everywhere decline to recognize
that the c¢city possesses any property rights in the
streets, although they may be a source of profit to
the municipality. Thelr Interest 1s exclusively
public Juris, and 1s in any respect wholly unlike pro-
perty of the private corporatlon which is held for 1ts
own benefit and used for its private galn and advantage.”"'"

It 1s clear from this oplnlon that even as to streets lo-
cated wlthin the corporate limits of a glven city, the city has no
legal title and 18 limited to such control and authority as is dele-
gated to 1t by the Constitution of Texas and the Legislature. Thils
is true whether the city in question be a Home Rule City or not.
City of Beaumont v, Gulf States Utilities Co., supra, p. 429.

In our opinion the above authority clearly indicates that
under the laws of Texas an incorporated city, even though it be a
Home Rule City, has no legal title to the streets withln its corp-
orate limits, and that where these streets have been designated a
State Highway, they are subject tTo the control of the State Highway
Commission. For this reason, it 1a logical to conclude that where
the city utility 1s located within the designated right of way of a
State Highway, the city does not automatically hold a compensable
property right in any given portion of the street by virtue of the
location of its utilities within the right of way, but rather oc-
cuples this space under authority of a rignht in the nature of a per-
missive user,

This is not to say, of course, that the facilities of a muni-
cipally owned utility cannot be saild to occupy an "easement'" within
the c¢ity street Just as does the privately owned utility merely be-
cause the city does not grant itself a franchise. As in the case
of a privately owned utility, it does not follow that by placing
fixtures within the right of way of a street the city has not
thereby become Vested with a property right of the same nature as
that under consideration in Texarkana Gas and Electric Co., v. Clty
of Texarkana, supra, and Corpus Christi (Gas Co., v. City of Corpus
Christi, supra.
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It 1s, therefore, our opinion that where the City has
placed 1ts facilities within the right of way of a street, 1t has
thereby become vested with a property rignt which 1s subject to
compensation where there has been a "taking" or "damaging™ of that

right.

Likewise, we belleve that Jjust as in the case of a pri-
vately owned utility, if the municipally owned utility is required
to remove 1ts facillitles from the right of way of the street and
relocate them outside of that right of way, or if an easement,
which the utility owns outslde of the right of way, 1s encompassed,
then there 1s a "taking" involved. In these cases payment under
the provisions of Section 4a, House Bill No. 179, would be authorized.

However, if the municlipally owned utility is only reguired
to relocate from one spot in the right of way to another, there is
no "taking", or "damaging" involved, and we believe the utility oc-
cupies any gilven location subJect to the superior primary function
of a street, that belng the use by the publlic as a thoroughfare.

Therefore, the municipal utility may, we believe, be mads to
bear the cost of actually removing the facility from one given lo-
cation in the right of way to another, for here there is no "taking"
or "damaging" of the "easement" for the same reasons as have been
previously pointed out in our discussion of private utilities. As-
suming that there is no "taking"” of or "damaging" a property right
involved, we must next turn to the question of the granting of pub-
lic moneys.

Section 51, Article III of the Constitution of Texas, as
quoted above, prohibits the grant of public moneys to any municipal
corporation. The Court, in Road District No. 4, Shelby County v.
Allred, Attorney General, 123 Tex. 77, 6 S.W.2d 1ol [1934); after
setting out Section =1, Article III of the Constitution, h=1l4:

", . . It iz the sattled law of this state that the above-
gquoted constitutional provision is intended to guard agalnst
and prohibit the granting or giving away of public money ex-
cept for striectly governmental purposes. The prohibition is
an absolute one, eXcept as to tne class exempted therefrom,
and operates to prohibit the Legislature from making gratui-
tous donations to all kinds of corporations, private or pub-

lic, municipal or political . . . ." (Emphasis ours)

Jt has been held that in operating water and electrical supply
systems, the municipality 1s operating in 1ts proprietary capacity.
Crosbyton v, Texas-New Mexico Utllity Co., 157 S.W.2d 418, (Tex.

Civ. App. 1041, érror ref.); bBoiles v. Abilene, 276 3.W.2d 922,
(Tex. Civ. App. 12%%, error r=f.); River Oaks v. Moore, 272 3.W.2d
380 (Tex. Civ. App.19%4 reh, den.). The operation of a sanitary
gsewer system has been held to be a governmental function. Gotcher
v, Farmersville, 137 Tex. 12, 151 S.W.2d 565 (1941).

We believe that the holding of the Court in Road District
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No. 4, Shelby County, v. Allred, supra, is controlling on this point,
and are therefore of the opinion that unless there 1s a "taking" of

the property right of the City of Austin in the public right of way

involved in your request, the water and electrical facilities of the
city, being a proprietary function, may not be adjusted, removed or

relocated under the provisions of Section 4a of House Bill No. 179,

Acts of the 55th Legislature, 1957.

Likewise, the holding in the Allred case will allow the use
of State and Federal funds to pay for the cost of relocating the
sanitary sewer facilitiecs of the City of Austin located in the pub-
lic right of way in question in as much as this function has been
held to be a governmental function of a city.

The above holdingsare 1n accord wlth and supported by the
recent opinions of this office which you have mentioned in your re-
quest, to-wit, WW-45, WW-78, WW-125 and WwW-236,

You have also requested our oplinion as to the effect of Sec-
tion 7a, Article VIII of the Constitutlon of Texas on the use of
State and Federal Highway funds as provided for in Section 4a of
House Bill No. 179, Acts BE5th Legislature, Regular Session, 1957.
This section provides 1in part:

"Subject to legislative appropriation, alloca-
tion and direction, all net revenues remaining
after payment of all refunds allowed by law and ex-
penses of collectlon derived from motor vehlcle re-
glstratlion fees, and all taxes, exXcept gross produc-
tion and ad valorem taxes, on motor fuels and lubri-
cants used to propel motor vehicles over public road-
ways, shall be used for the sole purpose of acquiring
rights-of-way, constructing, maintaining, and polic-
ing such public roadways, and for the administration of
such laws as may be prescribed by the Leglslature per-
talining to the supervision of traffic and safety on
such roads; "

This section provides that the funds involved "shall be used for
the sole purpose of acquiring rights-of-way, constructing, main-
taining and policing" the public roadways of the State, There-
fore, it 1s our opinlon that in so far as this sectlon might af-
fect any funds to be used for the payment of relocatlion expenses
under the provisions of Section 4a of House Bill No. 179, it
clearly prohibits the use of funds for this purpose for the re-
location of utility facillities does not fall within the purposes
of acquiring rights-of-way, constructing, malntaining or polic-
ing of the public roadways.

We, therefore, are of the oplnlion that unless the relo-
cation of the particular facilities in question involve a "taking"
or "damaging", as we have construed these terms above, then the
use of State and Federal Highway funds for the payment of the cost
of removal, relocation or adJustment of the telephone facilities
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belonging to the Southwestern Bill Telephone Company, the gas
lines belonging to Southern Unlon Gas Company and the water and
electricity facilities helonging to the City of Austin which are
located within the public right of way along East Avenue in the
City of Austin 1s prohibited by the provisions of Section 4a of
House B1ll No. 179, Acts 55th Legislature, Regular Session, 1957.
It also 1s our opinlon that the sanitary sewer facllitles belong-
ing to the City of Austln may be removed under the provisions of
Section 4a, House Bill No. 179, Acts 55th Legislature, R.S. 1957,
even though there be no "taking" or "damaging" as we have defined
those terms above.

SUMMARY

Unless the relocation of the particular facilities in
question involves a "taking" or "damaging" of a property
right as we have construed these terms, then the use of
State and Federal Hlighway funds for the payment of the
cost of removal, relocation or adjustment of the telephone
facilitles belonging to Southwestern Bell Telephone Company,
the gas lines belonging to Southern Unlon Gas Company, and
the water and electricity facilities belonging to the City
of Austin, which are located within the public right of way
along East Avenue in the Clty of Austin, is prohibited by
the provisions of Section UYa of House Bill No. 179, Acts
E5th Leglslature, Regular Session, 1957, Also the sanltary
sewer facllities belonging to the City of Austin may be re-
moved under the provisions of Section 4a, House Bill No,
179, Acts 55th Leglslature, Regular Sesslon, 1957, even
though there be no "taking" or "damaging" as defined above.

Yours very truly,

WILL WILSON
Attorney (eneral of Texas

N . M@@MS}%

Wayland- €. Rlvers, Jr.
Asslstant
WCR:1s
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