THE ATTORNEY GENERAL
OF TEXAS

: A'vs'rm 1i.i'nxns

March 23, 1959 Mﬁ%c S/

. Honorable Doug Orouch et Opinion NO- '579

District Attorney - e '
Tarrant County’ courthouse - Re.. May'the Commissioners'

Fort Worth, Texas - - Court of Tarrant County
. L in submitting to compe-
ftitive bidding & pro-
posed contract - calling
- féor an expenditure of
$2,000 or more for the
. purchase of equipment
R - o machineryjspecify
the manufagturer or
brand of the equipment
or machinery’ sought to
- be bid upon;: 6r embody
.. 4in"the specificatious -
- limitations which would
- e regtrict the number of ‘
Dear Mrt Crouch: .- s bidders-to one.

: : In a recent letter from your predecessor the £ol-
lowing questions were propounded to th;s office for an
opinion: ) ,

'May the COmmissioners ‘Court of Tarrant
County, in submitting to oenpetitive ‘bidding
a proposed contract calling for the ‘expendi-~
ture of $2,000 or more for the purchase of
_equipment or machine€ry, specify the manufacturer
“or brand of the equipment or machinery sought
3to be bid upon.'?

In a subsequent 1etter from your ofrice the follow-
ing additional facts were secured We - quooe from your letter
in part, as follows: . _ .

."We have requested additional facts frqm .
the requesting agency, in conformity with your
request to- the purchesing egent as: . :

"one 1959, Chevrolet, station wagOn,
eight- passenger capaclity; with spare
. wheel, spare tire, with customary
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warranty and service guarantee.

-*  "In thie case, there would be three or
four firms in the local area which could supply
the vehicle and enter a bid., Needless to say,
there would be many other dealers who’could and
would bid on such a request wéere it not for the
specification of the manufacturer, to wit:. .
'Chevrolet.' It 18 probably common knowledge that
Ford, Plymouth, and other vehicles would be almost
idéntical with the Chevrolet in construction,
quality, and performance. ' ‘ )

"The second type of equipment sought to be
purchased is not described by manufacturer's name
or trade name, however the limitations embodied.
in the specifications. ef:ectively 1imif the prospec-
tive bidders to a single supplier, as follows.

" Motor Grader uith all wheel drive,
all wheel-steer, 6 ¢yl. Diesel engine,
at least 81 H.P, Hydraulic controls
throughout 6 speeds: forward and 2 re-
verae, electric starter high 11 ft. .
full reversible, 12' x 5/8" blade with
RH and LH straight 6" end boots, hydraulic’
* brekeg, muffler, horn, thermosjat, 1200
- x 24-8 ply tires, low pressure with regular
tubes, surée grip tread, enclosed cab, 11l
tooth scarifier. ‘ _ ‘

"We are advised that there is but one manu-
facturer of a motor grader twith all wheel drive!
as described, and there could only he one bidder )
on the above equipment. We are told, also that
the capabilities of this equipmentrcould be
duplicated in-all respects by a number of other
motor graders on the market, but'which 46 not!

- possess the all wheel drive feature. “Thus, 1t
appéars that the artificial reatriction in the
dbove specification 1imits prospective bidders
to the single dealer who distributes the equip-
ment described.”

It 18 noted that competitive bidding i8 required
by the provisions of Section 2 and 2b of Article 236 a of
Vernon‘s Civi] Statutes, which is as follows:

..t
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"Section 2. No county, acting through
1ts Commissioners Court, and no city in this
State shall hereafter make any contract calling
for or requiring the expendliture or: payment of -
Two Thousand ($2,000.00) Dollars ¢r more out’ of .
any fund or funds of any city -0y county or sub-
. division of any county creating or imposing &n
" ‘obligation or liability of any nature or char-
acter upon such county or any.subdivision of
such eounty, or upon such city, without first
submitting euch proposed contract to competitive
bids. .o . :

. "Section 2b Contracts for the purchase of
machinery for the construction and/or maintenance
of” roads and/br 8treets, may be made by the govern-
ing bodies of all counties and cities within the
State in accordance with the provisions of .this
Section. The order for purchase and notice for
bids shall provide full specification of the
machinery desired and contracts for the purchase
thereof shall be 1et to the lowest and best bid—
der." : .

.t Therefore, the question is whether xhe cowpeti-
tive bidding"” reguirement is satisfied in a situation where
the, terms of the spe¢ifications of the machinery or equipment
sought, call for a particular brand or manufacturer, or have
the effect of limiting the number of -bidders to one.
Sterrett v.Bell 240 °S.W, 24 5165 contains a good definition
of the terq. competitive bidding ,

“'Competitive bidding' requires due adver-
tisemeht, giving opportunity to bid, and coéntem-
plates a bidding on.the same undertaking upon
each of the same material items covered by the
contract;upon the same thing. It requires that .
211 bidders be.placed upon the same plane of °
equality and that they each.pid upon the same
terms and conditions involved in all the items
and parts of the contract, and that the proposal
specify as to all bids’ the same, or subltantially
similar specifications. 1ts purpose is to stimu-
late competition, prevent favoritism and secure '

"the best work and materials at the lowest practi-
cable price, for the beet interests and benefit
of. the taxpayers and property owners. There can -
be no competitive bidding in & 1egal sense whébe
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the terms of the letting of the contract pre-

vent or .restrict competition, favor a contractor

or material man, 'or increase the cost of the

waork or -of the materials or other ‘items going

into. the project.”” . .

Another igeld definition and explenation of "com-

petitive bidding" is found in 10 McQuillan, Municipal
Corpor ations, 3rd Edition, Section 29 30. . .

. « No scheme or device promotive of
favoritism or unfairness or which imposes '
limitations, not applicable to bidders alike,
will be tolerated . . .

We shall begin. with & consideration pf your first
question, 1.e. whether the: Commissioners' Court may specify
the particular brand or manufacturer of the equipment or
machinery sought. _

. Two.lines of authority have -been developed on this-
point--the Michigan rule and the Wiscopsin rule. Hobart v,
City of Qetroit 17 Mich. 246, 97 ‘Am. Dec. 185, announces
the libera chigan rule. Here, the City of Detroit, under
g ‘city ordinance which required competitive,pidding, adver—
tised for bids for a paving contract, specifying the patented
procéss to be used--Nicholson. The right to lay this type of
pavement in- Detrolt was owned exclysively by one firm, who
submitted a bid and to whom the contract was let.*® A taxpayer
sued the City to enjoin the collection of & paving assessment
levied upon his property as a result of this ‘contract, upon
the theory that the contract was void for lack of competitive
bidding. The Supreme Court of Michigan in 1868 held against
him in a well-reasoned opinion.. The Court saild that.in many
cases the nature of -the work is-so compli¢ated or expensive
.that there would be only one or two in & position to submit a
bid, and in the event that only one such person did submit a
bid, the City could-accept it and let the contract. In this
situation the Courts could not declare such’'a contract void
8imply becsguse no beneflta accrued by the application of the .
rule requiring competitive bidding, and neither:does the fact
that such a result is inevitaéble from, the beginning--only-one .
possible bidder and no possibility of the adécrual of beneflts
from competitive bidding--render the contract’ capable of being
declared vold by the Courta. The Court also said that a
strict application of the competitive bidding requirement .
would result in allowing & monopoly.in regard to any necessary
article to suspend necessary and'uréent publie works, It was
further stated that Just because there is a monopoly of a
certain article, that does not preclude competitive bidding,

.
+
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because others may bid and take the risks of securing the
right of using the invention--the right being a marketable
1tem itself, 1.e., that more than one bid is possible., The
Court would not construe the ordinance so as to preclude the
use Oi new inventions or processes

The following year ‘the Supreme Court ‘of Wisconsin

adopted the opposite view. 4n"a’¢ase where: the: facts were:

‘similar-to the Michigan case.» (-Dean--v. ;Charl-ton,, 23_.‘Wi._s..
590 and. 99 Am. Dec._205) cnT T ‘

e e This problem has been presented to the Courts of
Texas only ohce. In: that case, Vilbig Bros.. v, City of ‘
Dallas, 91-S.W, 2d 336, ‘the City of Dallas, purpuant to a
city - ‘ordinance which required c¢competitive bidding, adver-
- tlsed for bids in which 1t was specified that bids may be
submittéd 4in’ .accordance. with any one of five alternate - _
methods of aving " The “}ist included three patented pro- -
cesses And twd® nonwpatented processes.- In.an :opinion writ-
ten by the Commission ©f Appeals and adopted by ‘the. Supreme
Caurt,it was. held that these specifications ‘were not vio-
lative of the competitive ‘bidding” requirement .'The Court -
,cited Hobartnv. City of Detroit, supra, with. apparent ap- -

'proval and quoted 3.-McQuillian. unicipal Corporations, ad
Edition, Seotion 1299, as. follows.- }

: R ST Although the pcher to specify -
a patented article or process under laws _ ‘ -
requiring: ‘competitive bidding 18 denled, as

a geperal proposition,:iu.a number.of Juris--,
dictyons, the broad proposition that a = .
patented article or _process may be specified

under the requirement of competitive bidding

1s generally sustained and.this appears to be

the beétter rule. Therefore, it is 'génerally.
held that if all the competition ie permitted

.of which the eltuation allows, a pa en ed
article or -rocess ma. 'te specifieﬁ (Ehphasis

“'The true reason, it is submitted, for.

the rle upholding municipal- authorities 1in

~ specifying patented material or artiecles is -
that to hold otherwise would defeat the very -
“puxpose .of the legislative provisions- requiring
contracts to be let to the lowest responsible
biddér after advertisement. The purpose of
these provisions is to protect the public
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interests. They do this by requiring bids to

be advertised for and the contract to be let to

the lowest and best, or lowest responsible, bid-
der. But this specific requirement is only
incidentdal to the maln purpose of protecting the
public interests by securing the best advantages .
in the way of material and supplies at the lowest
practical price.  The authorities may, however,,
protect the interests of the municipality by re-
fusing to contract for the .thing patented if the
price asked therefor'is unreasénable or prohibitive,
and if there is any fraud practiced it will vitiate
the contract the same as it will a contract for an
unpatented article. Consequently, in promoting and
protecting the best interests+-of the municipality,
it is necessary that the corporate authorities be
permitted to specify paténted materials or articles
when it is:-clearly to the. public interest to do so,
after carefully consldering ‘the servicability and
cost .of the material ‘or article for which the con-
tract is made. Then, too, 1%t cannot be presumed
that a provision to secure competitive bidding was
intended to apply where’ competitive bidding on the -
thing required is 1mpossible

- Subsequently, upon a Motion for Rehearing, 96 S.W.
2d 229, the, Supreme Court wrote another opinion holding
. that competition was not destroyed under the facts of that
case, but affirmatively withheld any complete discussions
of the right of the city to specify patented articles.

It should be noted at this point that the Supreme
Court in its final effort with respect to this case, diluted
and "watered down" the scope and effect of the original
opinion of the Commission of Appeals which they had adopted
at first, and restricted the appllcation of the holding only
to the facts of that case., We .cite and discuss this case
not as authority that the Commissicners' Court may specify ‘
a patented article, but only to show that the Supreme Court,
in its original opinion, definitely declared the Texas law
as regards this proposition, to be:1in line with the Michigan -
rule, and that even though the last expression of the Court
on the case deces not lend much support to the proposition,
but reaches its conclusion in ancther manner, both opinions,
at the very least, manifest the. Court's tendency toward. a
more relaxed rule as opposed to a strict application of the
Wisconsin rule. _ . _

Even those'Courts whichihave,favored:the narrow and
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strict Wisconsin rule have seen fit to. make exceptions and
broaden it considerably. ' The Kentucky Court, in City of
Sgringfield v, Haydon, 288 S.W. 337, allowed the epecifica-
tion of a patented paving process where the contract as a
whole called for labor and materials to be used in addition
to that. which was patented.  Another inroad was made where
it was shown that the owner of a patent would" sell the
~right to- use the patented article to others.

. The most. pertinent such exception‘made by ‘those _
Courts which have professed to adhere to the Wisconsin rule
is most adequately expressed by quoting a paragraph of such
Section 1299 of McQuillan, Municipal Cor orations, which im-
mediately follows -that part of Section 1299 which the Commis—
eion of Appeals quoted. in.the Vilbig oaee.‘ :

"In those Juriedictions where the: right
to specify a patented article is prohibited,. 1t
is generally held that the rule does hot apply C
to .contracts -other than..those for public improve-
: ments, and hence does not apply to such contracts
~ -as-those for lighting .8treets, purchase of ‘a fire.
--engine, or a contract for the deetruction of gar- .
bage; 1.€. where the expense of:the improvement is .
' not assessed on the property benefited thereby..
that. is payable out’ of’ the municipal funds ._.'."

: So, eveh’ if ‘the Texas Courts shouI& feel con-
strained to accept the restricted Wisconsin rule. to remain
in step with the-'rest of the Courts who follow,that rule, -
the last-mentioned exception would be made, :which résolves
our question and permits the specification ‘of .a brand. name,'
or patented article regarding a county automobile.-

‘ Under the facts of your first queetion concerning
the specification of a2 1959 Chevrolet Station Wagom,. it is
the opinion of 'this office that:the. competitive bidding
requirement willl not havé been violatéd, either under the.
Michigan rule or the Wisconsin rule with its. exoeption. a
Further credence is given this result in this case because
there is the actual presence of competition By reason of
‘the fact, according to your last letter;: that thers are at
least four prospective bidders--if.not more,’ fory it is .
not inconceivable that dealers of ‘Chevrolet: products in .

. the eurrounding area might be intereeted in eubmitting bids
on this prOposal . _ : _

10 McQuillan, Munio;pal Corporation 3 3rd Edition,
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Section 29.42 1s substantially the same as 3 McQuillan,
Municipal Corporation, 24 Edition, Section 1299 which the
Commission of Appeals quoted in its opinion, (supra).
However, another phrase is added to the last sentence of
‘the first paragraph (the underlined portion of the quota-
tion, sugra) 80 as. to cause. the last sentence to read as
follows: ' N A

"Therefore, it is generally held that
if all the competition 1s permitted of which
the situation allows, :a patented article. or
process may be specified, and in the absence
*  of bad faith, the motive of a.city counsel in
so dolng will not be 1nqu1red 1nto. ..

We must therefore hasten to add, however, that our conclu-
sion presupposes that the Commissioners'. Court acts in

good faith, has sufficient justification and does not abuse
its discretion, in any way, in its specification of the
brand or manufacturer of. the vehicle desired

With respect to: your second question regarding the
terms of the- specifications for a motor grader; the Vilbi
case along with the case, Hayden v.:Ddllas’ County, 14378, %
2d 990, nolds that. competitive bidding is present even
though only one bid is submitted to the proppsasl, or -even
though there is.only one company . which is in a position to
submit.a bid to that proposal T .

Therefore, in 1ine with these cases, it is our
opinion that the specifications'which you have related to
us regarding the motor grader, which have the effect of
excluding all bidders except one dealer, meet. the require-
ments of competitive bidding. Certainly it seems proper
that the Commissioners®' Court should be: allowed to do in-
directly which they may do directly, 1.e. -to in effect
specify a particular. manufacturer or brand, wlthout so. doing
by name. . .

“Again, however, we reach this cqpclusion, pre-
supposing that the Commissioners' Court did.not abuse its
discretion in any manner and that'there was Bufficient Justi-
fication in their inclusion in the specifications of the
‘particular attribute of the piece of .equipment which causes
the result that only one dealer has the product to fulfill
the Specifications - : -



" Honorable Doug Crouch, page 9 (Ww-579)

' It is permiasible ‘for the Commissibners'

- Court of Tarrant County in submitting a1
competitive - bidding ‘a2 proposSed- contract
calling for expenditure .of $2,000 or more .
for the purchase of ap automobile ‘to . .
specify the manufactuger or brand of- the
particular equipment: or machinery sought
to be bld upon or embody in the specifi-
cations provisiong which. limit ‘the pumber
or- prospective ‘bildders on a road- grader
to ore,. where - the Commissioners' Court has
not abused its discretion in any manber and
where there is sufficient justification to -
prefer one brand over the other

Very truly‘yours,

'WILL WILSON. |
‘Aptophgy Jeneral of Texas
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