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Honorable Robert S. Calvert Opinion No. WW-668
Comptreller of Public Accounts
Capitol Station Re: Taxabllity for 1inherltance
Austin 11, Texas purpcses of proceeds of
: Naticnal Service Life in-
surance Policies and proper
method of taxing partner-
shlp interest subject to a
: buy and sell agreement re-
Dear Mr. Calvert: . tween the partners.

You have requested that we advise you as to the
taxability for inheritance tax purpceses of two National Service
Life Insurance pollcies on the life of Alex Goldstein, herein-
after referred to as the Decedent, in the total amount of
$10,000, payable to his sister. The pertinent part of Article
7117, Vernon's Civil Statutes, which levies the inheritance tax
is the following:

"All property withih the jurisdiction of this
State,. . .including the proceeds of 1life insurance
to the extent of the amount receivable by the exsc-
utcr or administrateor as insurance under pelicies
taken cut by the decedent upon his own life, and o
the extent of the excess over Forty Thousand Dcllars
($40,000) of the amount recelvable by all other
beneficlarles as ilnsurance under policles taken out
by the decedent upon his own life,. . .shall, upcn
passing. . .be subJect to a tax for the benefit of
the State's Jeneral Revenue Fund. M

The insurznce involved is authorized by the National
Service Life Insurancs Act. 38 U.S.C.A., Sec. 801, et seq. At
the time of the death of the Decedent, August 7, 1957, Ssctlon
816 of the Act made Section 45ia of the same Title {World War
Veterans® Act, 1924) applicable %o National Service Life Insur-
ance, The pertinent portion of Section Y4E5ida 1s the following:

"Payments of benefits due or tc bkecome due shall
not be assignable, and such payments made to, or

on account of, a beneficiary under any cof the laws
relating to vetzrans shall be exempt from taxation,
shall be exempt from the claims of creditors, and
shall not be lisble to atvachment, levy, or selizure
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by or under any legal or equitable Process whatever,
either before or after receipt by the béneficiary.
Such provisions shall not attach to clalms of the
‘United States arising under such laws nor shall the
“exemptlon herein contained gs to taxatlon extend to
any property purchased in part or wholly out of
such payments ‘ _

"In the brief which has been submitted in connection
with your request, the attorneys for the estate take the posi-
tion that this exemptlion provision effectuates an exemption -
from State inheritance taxes. They cite the cases footnoted
below in support of their position.l

‘The War Risk Insurance Act of September 2, 1914, and
its amending acts prov1ded for the insurance by the United
States of American vessels, thelr cargoes, and crews. against
the risks of war. This Act was subsequently amended; and the
Act of June 7, 1924, known as the World War Veterans' Act of
1924, made a new codification abolishing and repealing the
previous acts, wlth certaln exceptlions. There is a great body
. of case law involving the construction and application of the
old War Risk Insurance and the World War Veterans' Acts. As
stated in 147 A.L.R. 1185, in an Annotation entitled "National
Service Life Insurance Act": '"Because of the similarity in
- many respects between the older acts and the New National Ser- .
vice Life Insurance Act, much of this earlier case law is per- . -
tine?t and valuable authority in the construction of the new

act.

l“
The Federal exemption provision previously quoted was
.not Incorporated into the World War Veterans' Act untll 1935.
However, under similar exemption provisions, even prior to the
enactment of the Act of 1935, vefterans' benefits had been held

1 GQeier's Succession, 155 La. 167, 99 So. 26 (1924), 32 A.L,R.
353; Re Harris, 179 Minn. 450, 229 N.wW. 781 (1930), (Bee 108
A.L.R, I Tax Commission v. Rife, 119 Ohio St. 83, 162 N.
E. 390 (192 ) (See 108 A.L.R, 1109), Wanzel!s Estate, 295 Pa.
419, 145 A. 512 (1929), See 108 ALL.R. TI00): Watkins v. Hall,
107 W.Va. 202, 147 S.E 6 (1929). See Re Cross, 152 wash.
469, 267 P. 414 (1929), overruled on other grounds, (See 108
A.L,R, 1110); Re Verchot, 4 Wash 24 574, 104 P. 24 (1940);
" Sorenson v. Securlty Bank, 121 Neb. 521, 237: N.W. 620 (1931),
overruled on other grounds; Sorenson v, Horace State Bank, 125
Neb. 638, 251 N.W. 119 (1933)-
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exempt, under the Federal statutes, from taxatlon. See
Kimbrough and Clen on American Law of Veterans, 24 Ed., 1954,
596, Sec., 2L0. F:r thls reason, and for the reason stated in
. the A.L.R. Annotation above referred to, we recognize the per-
tinence of the decisions cited in the brief sibaitted in con-
nection with this rcquesr There 1s, however, authority to
the contrary.

The attorneys for the estate recognize that certain
New. York cases denied an exemption for inheriftance taxes.2
They also recognize thabt the United States Supreme Court has
held that the above qQuoted exemption does not preclude the
inclusion of ths proceeds of a War Risk Insurance policy in
the deceased veteran's gross estate for estate tax purposes.
United States Trust Co. v. Helvering, 307 U.S. 57.(Decided
AprTT 17, 1930, This case 1s s8ti]l controlling for Federal
estate tax purpcses. See American Law of Veterans, supra;
Rev, Rul. 55-622. However, they urge that the difference in.
the nature of inheritance taxes and estate taxes justifies a

s different result under inheritance tax statutes. We cannot

agree since we regard the Helvering case as covtrolllng for

- Texas inheritance tax purpers

in the Helvering case, the sole questlon was whether
preceeds of a War Risk Insurance policy payable to a deceased
veteran's widow were properly Included in his gross esftate
fcr Federal er?&%e tax pu“poses

. Section 202 (g) Reverue Act o?lé_Febwuary 26 7 1926,
as. amended, 26 U,S8.C.A, Sec. £11 Included in a decadsnt' s
gross estaie the amount in excess of $40,000 received Ly
"beneflciaries / other .fhan his estate / as insurance under
pollcies taken out by the decedent upon his own 1ife." The
veseran's total 1life insurance for beneficiaries other than
his estate excezided at death the statutory exempticn of
$40,000 if his Wsar Risk insurance policy was included. The
Commlssicrner assessed an estate tax measured by this excess,.
The decedent's executor contended the War Rlsk Insurance pol-
icy should not be lncluded 1n the ebrate because of Seciion
22 of the World War ¥eteran's Act / June h;7 1924, n*nvldlng'
that "such insuranca. . .shall he exempt from all taxaticn."
L3 gtat, =t L. 607, £13, ch. 320. ‘

c—a

2

_ Re‘SchaeffeL'Q192?},13 Misc 436. 224 NYS 307 {See 108 ALR
111073 Re DE:'fﬁgﬁﬁ?},lﬁl Misc, 125, 225 NYS 543, {S=e¢ 108 ALR
1110}; HE Z3bin, (1924

V. 2249 App. Div, 702, 228 KYS ©90, {See 108
“ALR llI*Ti | -
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i

- The court reasoned that the proceeds of the War Risk
Insurance policy should be included 1n the decedent's estate
for the following reasons:

The Revenue Acts from 1918 to 1934, the date of the
veteran's death, manifest a consistent policy to tax the pro-
ceeds of all life insurance (not payable to an insured's es-
tate) in excess of $40,000; and the Treasury Regulations ex-
pressly stated that the term "insurance" &s used in the
statute refers to life Insurance of every description.

"With regard to the exemption provision, the court
stated that the statutory immunity of War Risk Insurance from
taxation does not'includ% an Immunity from exXclises upon the
cccasion of shifts of economic interests brought about by the
death of an insured. The court regarded as analogous the
cases in which Federal bonds exempt by statute from all taxa-
tion have been subjected to both ftate and Federal death
taxes. .Murdock v. Ward, 178 U.S. 139 (1900); Plummer v.
Coler, 178 U.8. L5 (1900). - ,

With the exceptlion of Re Verchot, supray all of the
cases cited in footnote 1, as according exemption from death
taxes, were declided prior tec the decision in the Helvering
case. Whether the Jjurisdictions in which these cases were
decided would reach the same results in view of the Helvering
decigion is immaterial since we are bhound to follow that case
by the decision in Blackmon v. Hansen, 140 Tex. 536, 159 S.W.
2d g62 (1943). - ° - :

In the Blackmen case 1t was held that whers community
funds were used to pay premlums on a deceased husband's life ‘
" insurance policies only one half of the proceeds in excess of
the $40,000: exemption were subject to inheritance taxes. The
court pointed out that prior to 1939, proceeds of life insur-
ance payable to named beneflciaries were nof subject tc a
Tekas ilnheritance tax. The 1939 amendement- ftaxing such in-
surance proceeds was almost identical with the Federal statute
taxing such proceeds. The court said that since the Texas
Statute was literally taken from the Federal statule, the pre-
sumption 1s that the Texas Leglslature knew of the .construciion
given such statute at the time of 1ts adoption and intended to
adopt such statute as construed by the Federal courts. Such
statute, therefore, is to be considered by the courts of this

3 H.B, 990, Acts 1939, L46th Leg., p. 646, was passed by the
House May 9, 19393 by the Senate June 20, 1939, with amendments;
the House concurred in Senate amendments June 20, 1939, H.B.
990 became effective ninety days after adlournment.



Hon. Robert S.rCalveft, Page 5 - (Opinion No. WW-668)

tate in the light of suck construction., Since the United
States Supreme Court had held that under the same fact situa-
tion as presented by the Blazkmon case only cne half of the
proceeds of the insurance porlicy was includible in the dece-
dent's gross estate {or estate tay purposes, Lang v.,Commis-
sioner, 304 U.S. 264 (1938), the Texas Supreme Court reacned
the conclusion above stated. e

In the instant case the zame principles are appli-
cable; and 1t must therefore be presumed that the Legislature
intended to adopt the construction which had been placed upon
the Federal stabtute in the Helvering case. This belng so,
the proceeds of the War Risk Insurance policies—-are not ex-
“empt from inclusion within Article 7117, V. C S., for the pur-
pose of calculating 1ah°ritance taxes. .

You have also requeated that we -advise you as to the
proper valuation to be placed upon the interest which Dece-
dent had in a partnzrshlp at the time of his death. The
Decedent and 7. M. McElhannon were partners in & business
known as the Bonded Warehouse Company. In February of 1956,
the partners entered into a contract and agreement whilch re-
cited that they were eqgual partners in said buslness, that
the value of =ald partnership was largely dependent upon thelr
individual efforts, and that it was "the desire of the parties
hereto - -that 1n the event of the death of either of such part-
ners. .. .the survivor succeed the partnership Zréqu7‘in the
ownership and cperation of said business and relieve the es-
tate of deceased of the hazards of the operation of such
business and leave unto the estate of the deceased a sum
certain." The remaining portlon of the agreewent reads 2s
follows:

"NOW, THEREFORE, in consideration of the
mutual benefits, covenants, promises and agree-
ments of the par+1es hereto, to br kept and
performed, the parties her eto agree as follows:

(1)} That the survivor of sald partnership
will within a reasonable time affter the death of
- first dece= SPd pay toc the estate of deceased the
full sum of Twenty-five Thousand Dollars ($25,000)
cash, less all debts or overdrafts cf deceansed due
to partnership, and assume 211 partnership indebt-
edness of any and 21l nature whatsoever.

"(2) 1In ccnsideration of performance by sur-
vivor of the conditions of paragraph (1) hereof,
each of the parties nereto does by these pyésents
bind their heirs, assigns; execuators, administra-
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tors and estates, that in the event he should
prior decease the other partner, that his execu-
tors, administrators and estate will pass full
legal title to all of the assets of said partner—
ship to the survivor.

"(3) All expenses in connection with the
transfers and assignments described 1n paragraphs
(1) and (2) hereof shall be borne and paid by the
survivor. : ‘ '

"(4) 1In thé event of decease of survivor
prior to full payment and performance of condi-
tions of paragraph (1} hereof, the assets of said
partnership shall pass share and share alike to
the estate of said partner '

: In an aff1dav1t submitted by Clifford M. McElhannon
in connectlion with the inheritance tax return, he stategs that

- he and the deceased partner had entered into a verbal agree-
ment that each partner would take out 1life insurance on his
‘own 1life making the co-partner the beneficiary. The amount of
life insurance was to be incresased from time to time according
to the mutyal deslres of the partners, with the amount of in-
surance payable to each partner remaining at all times sub- .
stantially the same. I¢ was further orally agreed between. the
partners that no change would be made in such life insurance
without the consent of the partner named as beneficilary, Pre-
miums on these pollcies were paid for by check issued cn the
partnership account.

Subseguent teo the death of the Decedent, Mr. McElhanncn
recelved $30,226.91 as beneflclary under various policies taken
out by the Decedent,pursuant to the foregolng agreement. At
the date of Decedent's death, the value of his partnership in-
terest was $33 521.40. '

The attorneys for the estate have nct reported the
value of the partnership assets but have reported $25,000 worth
of insurance as the value of an asset which replaced 1% and are
claiming ' a pro rata share of the $40,000 exemptlon. You ask
whether the partnership interest should be reported as an in-
tanglble asset of the estate.

The attorneys for. the estate take the position that
the Decedent's partnership interest should be taxed in accord-
ance with the Federal rule which has been stated as follows:

"Where the stock of the- decedent in a close corp~
oratlon or his interest in a buS1ness as partner
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is subJect at his death to an agreement cf sale or
to another's legally binding optlon to purchass at
a fixed price, the fair market value for Federal
tax purposes is limited to such price, provided the
price was fair at the time it was established and
the decedent could rnet have disposed of the pro-
perty at any time pricr to his death: Helvering v.
Salvage, 297 U.S. 106 /56 S.Ct. 375. 8¢ L.Ed. 511
(1939); Wllson v. Bowers, 57 F.24 0082 (JCA-2, 1932);
Lemb v, Sugden, 82 F.2d4 166 (CCA-2 1936); Claire C.

Holfman, 2 7.3, 1180 !19433; Estate of James H.
Matthews, 3 T.C. 525 (1944)." 1 Polisher, Estate
Pilanning and Estate Tax Saving, 311.

We agree with the attorneys for the estate that the
buy and sell agreement in this case was a valid and enforce-
able one. We think that the consideratlion was adequate and

" that the agreement was not intended as. a subgtitute for tes-

tamentary disposition or as a device to avoid estate taxes,
The partners are unrelated and there would have been no

reason to consider elther a natural object of the other's

bounty. Even though the agreement does not specifically pro-
hibit either partner selling his interest in the partnership
pricr to his death.'.ws think that such prchlbition should be
implied in view of. the formzlity of the agreement and the
absolute nature of its prcvisicns. See "Estate Tax Conse-
quences of Agreements Jor the Sale of a Partnership Interest
Effective at the Partner's Death--An Appraisal of the Law' by

‘Wright Matthews, 26 T.L.R. 729, for a dlscussion of the var-
Lious tests which the courts have applied in determining the

validity end effect of such partnership agreements.

But is this @gLeemcnt binding on the State in deter-~
mlnlng the value cof the decedent's partnership interest at
his death? We think nct,  The transaction is cne which comes
squarely within the pr“viqlﬂn of Article 7117, T,C.S., which
imposes a tax upon transfers "by deed, grant, sale, or gift
made or intended to take effect in possession or ehJoyvent a*
or after the death of the grantor or donor, ' (EBmphasgis
supplied.} Conagidering the transfer in question as a hgna
fide sale of *tve partnership interest, nevertheless, the pre-
viously stated facts raveal that it was a sale for less then
the full valuz of such interest at the Decedent's death and
does not reflect the true amount which the surviving partner
recelved by virtue of the sale intended to take effect at the
death of the Dscedent, '

5 #1nytlon between & tax in the nativre of
tax ani a tax in the nature of an estate tax

ot
£
"Lz;
U‘
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necessitates a different concluslon from that reached by the
Paderal courts. The Federal rule 1s ohviously sound because
“the Federal tax 1s based upon the net taxable estate of the
decedent at his death. Therefore, where the estate receives
less than the full value of the partnership interest under a
bona fide sales agreement, only the amount actually received
should be included in computing the estate tax. But our
inheritance tax statute looks not to the net estate of a
decedent but to the amount received by an indiv1dua1 by
virtue of a taxable transfer

In Schroeder v. Zink, 71 A,24 321,LL the court in
considering a similar fact sltuation reached the same result
that we here veach. In this case the court pointed out that
in determining whether a particular transfer 13 intendéd to
take effect at or after the transferor's death, the important
question is whether the vesting of possession and enjoyment
.18 dependent upon the settlor's death. There can be no doubt
that the transfer of the Descedent's partnership interest took
effect 1n possession and enjoyment at or after the deceased
partneris death..

. The oourt also stated that obviously it was only
when there was an adeguate consideration substantlally equal
to the value of the property that sales intended to take
effect at death are not taxable and that therefore to the ex-
tent that consideration pald was inadequate in value as com-
pared to the value received, 1t 1s tantamount to a gift. It
is, in effect, a substitute for a testamentary disposition,
and taxable. o o ‘

Article 7130, V.C.S., provides for the appraisal of
property for inheritance tax purposes ". . . at its actual
market wvalue if it has a market value, and in case 1t has
none, then its real value at the time of the death of the
decedent, . . ." .In Calvert v. Kattar, 301 S.W.2d 318 (Tex.
Civ.App., error ref.,, n.r.e.}], the court held that market
value for 1nher1tance tax purposes was the following accepted
definition as approved by the Supreme Court in State v,

Carpenter, 126 Tex. 604, 89 S.W.2d 979 (1936): ". . . The
price the property will bring when offered for sale by one

4 0ited and followed in Minoff v. Margetts, 81 A. 24 369
(Superior Ct. of N. J., 19%1); See In re Cowles'! Estate,
219 P. 24 964 (Wash.Sup., 1950) for a discussion of tne
confl ictlng solutions of the problem
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who desires to sell, but 1is not oblligated to sell, and is

bought by one who desires to tuy, but is under no necessity
of buying."

The New Jersey statute In the Schroeder case re-
quired an appraisal at "rfair market value," which term had
been defined  in the same terms as the above quoted defini-
fion. At page 327, the court states:

"To ascord a binfing effect to the ante mortem

- value. set in . the agreement hefore us would
necessarily oust the tax appralser of his stat-
utory duty to appraise the property transferred
at its 'falr market value', R. S. 54:34-9,
N.J.S.A., " Such construction would open the door
to tax evasion and frustration of the clear
legislative mandate. Cf. In re Hartford's
gstage, supra, 122 N.J. Eq. at page 498, 194 A,
00. _

You are therefore advlsed that all the Insurance
received by the surviving partner should be taxed as in-
surance and accorded its pro rata share of. the allowable
insurance exemption. ' You are further advised that the
surviving partner owes an additional tax on the value of
the partnership assets as such in excess of the contract
price.

SUMMARY

The proceeds of National Service
Life Insurance policies are subject to-
inheritance taxes under Article 7117, V.C.
S. Where partners entered into agreement
which provided that survivor weould pur-
chase deceased partner's interest for
$25,000 and further verbally agreed that
gach partner would take out life Ilnsur- -«
ance on his own life naming co-partner as
beneficlary, the proceeds of all life in-
surance poiicies recelved by the surviving
partner are taxable as insurance and enti-
tled to thelr pro rata share of exempticn
from inheritance taxes. The surviving
partner also owes an inheritance tax on
the value of the partnership assets to
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the extent of the value in exoess of the
ccntract prloe :

Assistant

- MMP:bet ..
APPROVED.- -

OPINION: COMMITTEE :
Morgan Nesbitt, Chalrman .

Tom L. McFarliing
Howard Mays .
LaWrence Jones

REVIEWED. FOR mHE ATTORNEY'GENERAL

By: W. V. Geppert



