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Re: Whether the Texas Employment
Commimsion may legally pay an
attorney for services rendered
in asslsting the Attorney General
Dear Mr. Brown: In an eminent domain proceeding.

You have requested an opinion as to whether the Texas Employment Com-
migsion was authorized to employ and pay specilal counsel to assist the At-
torney Genersl in preparing eminent domain proceedlngs. You state that this
attorney wae employed pursuant to a regquest from the Attorney General for
agslstance in preparing a case to condemn land on which the Texas BEmployment
Commlisalon was to erect buildings.

Under Section 7, Article VI, General Appropriaticns, Acts 55th Legis-~

lature, Regular Session, 1957, Chapter 385, pages 1144 and 1145, set out in
part here:

¥, . . Where the Attorney General, District Attorney,
Criminal District Attorney, County Attorney, or other lawyer
is required by constitutional or statutory provialion to repre-
gent a State Agency, State Official, State Board, or State
Departuent, no compensation shall be paid from any appropria-
tion made in this Act to eny other Attorney for representing
the State of Texas In the trial of a civil lawsult except in
those ¢ases where the Attorney General, District Attorney,
Criminal District Attorney, County Attorney or other lawyer,
ad the case may be, has requested that the attorney or
attorneys employed by the particular State Agency, State
Official, State Department or State Board apsist with the
trial of the particular laweuit. . . .”



Mr. S. Perry Brown, page 2 (WW-T13)

The Attorney General is authorized to request the assistance of counsel em-
ployed by the particular agency involved. In this Instance the Texas Employ-
ment Commisslon, as regqueated, employed Robert L. Burns to asalst the Attorney
General in securing land by eminent domain proceedings to he dbrought on be-
half of the State of Texas for the Texas Employment Commlssion.

This sltuvation is analogous to a previcus Attorney General‘’s Opinion
WW-633 where the State Bullding Commission hired an attorney to assist the
Attorney General in preparing for the acquisition of land. Here the Commis-
sion has the authority to purchase land Jjust as the State Bullding Commlssion
did and the power on the part of both Commissions to employ attorneys comes
from this power to acquire land for which the services of an attorney are

needed rather than from a statute directly authorizing the employment of an
attorney.

The General Appropriations Act, House Bill 133, Acts of the 55th
Legislature, Regular Session, 1957, Chapter 385, pages 979-980, appropriated
funds for the development of bulldings to be used by the Texas Employment
Comission, Attorney General's Opinion WW-526 made 1t clear that the Commis-
gion could purchage the land with the agreement of the land owners. Thila
pover to purchase the land did not carry with it the power to condemm; so it
wad neceasary for the Govermor to authorize and request the Attorney General
to bring a condemnation sult under Article 5240, Vernon's Civil Statutes,
vhilch provides for the acquiaitlon of land by purchase or by condemnation.

Article 5240, Vernon's Civil Statutes; states in part:

"When any land shall be required by the State for any
character of publlic use, the Governor 1s authorized to pur-
chase sald land, or the right to the use thereof, for such
purpose; or, falllng to agree with the owner on the price
thereof , such land may be condemned for such public use in the
neme of this State. Upon the direction of the Governor,
proceedings shall be Ilnstltuted against the owmer of the land
by the Attorney General or under his direction by the district
or county attorney. . . ."

The suit 18 brought to condemm land in the name of the State of Texas
by the Texas Employment Commlssion and is for the benefit of the Commission,
which has a direct Interest since appropriated funds for the Commission will
be ugded to pay for the land and the bulldings to be erected on the land.

Having the direct interest that it does, and the acquirement of buillding
gltes being necessary to further the Act for which the Commission was estab-
lished, the Commilssion Iin furtherance of the Act can employ an attormey to
asslist in the preparatlon of the proceedings under Article 5221b-9, Vernon's
Civil Statutes, which reads as follows:
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*(a) Duties and Powers of Commission: It shall be the
duty of the Commission to administer this Act; and 1t shall
have power and authority to adopt, amend, or rescind such
rules and regulations, to employ such persons, make such
expenditures, require such reports, make such investigations,
and take such other esctlon as 1t deems necessgary or sultadle
to _that end. . . ." (Emphasis ours.)

The legality of the.pa;'ment of the Attorney has been guestioned on
two grounds.

The obJjection to Article IV, Section 22 of the Texas Constitutlon by
the Comptroller on the grounds that an attorney employed by the Commlssion,
not belng the Attorney General, could not represent the Jtate in & legal
proceeding to secure an offlce building has no basls since this obJectlon
was answered by the Supreme Court of Texas in Camp v. Gulf Production Com-
R%l 61 8.W.2d 773. It was elso answered in Maude v. Terrell, 109 Tex. 61,

S.W. 639 where thia point was ralsed and overruled. These cases hold
that an Act of the Legislature would not be held wnconstitutional unless
1t clearly deprived the Attorney General of his authority to represent the
State.

The second objectlon raised as to the legallty of the employment by
the Commiseion of an attormey to ald the Attorney Gemeral is that Article
5221b-15, Vernon's Civil Statutes, prohiblits anyone other than those attor-
neys who are regularly employed by the Commlssion to aid the Attorney
General. This assumes that since thils attorney was employed solely to help
in one matter that he was not "regularly” employed by the Commission.

Thia cbjectlion ieg without merit since the attorney employed by the Com-
mission to ald the Attorney General in the mentioned litigation was "regularly”
employed by the Commisaion. The word *“regularly” is an adverb and means
in regular manner. The word "regular” has been held to mean to be "agreeable
to an established law” (Century Dictionary quoting Wise v. State Veterinary
Board, 138 Michigan 428, 432, 101 NW 562; Websters Dictionary quoting Myers v.
Res'beck aupra). The word has also been held to mean "duly authorized
rebsters Dictionary quoting Merchanta' National Bank v. Continental Natlonal
Bank, 98 California A 523, 277 Pac. 35%). The vord "regularly” has been held
to be not synonymous with "continuovsly” (Ex. p. Cain, 39 Alabama 4h0).

Since this attorney employed by the Commission was employed under the authority
of Article 5221b-8 Vernon's Civil Statutes, his employment certainly was
*regularly” made. This opinién overrules Attorney General's Opinion 0-708
insofar as the two opinions conflict.
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It is our opinion that the Texas Employment Commission waa authorized
to employ an attorney to assist the Attorney General in preparing for Eminent

Domain proceedings authorized by the Govermor for the benefit of the Texas
Employment Commisaion.

SUMMARY

The Texas Employment Commission may legally
pay an attorney for services rendered in
asaisting the Attorney Gemeral in an Eminent
Domain Proceeding.

-
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WILL WIISON
Attorney General of Texas
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