THE ATTORNEY GENERAL
OF TEXAS

AUSTIN 11, TEXAS

WILL WILSON
ATTORNEY GENERAIWL November 18, 1959
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Comptroller of Publlic Accounts

Capitol Station Re: Whethaer perts for an air

Austin 11, Texas ' conditioner, when bought
and used for repalr pur-
poBes, are taxable under
Art., 20.01 of K.B. 11,

Dear Mr. Calvert: 3rd C.S,, 56th Leg.

By letter dated October 14, 1959, you advised:

"This Department requests the opinion of your
office on the following questions:

"Tf an automobile 18 sold with an eir condi-
tioner in 1% {and the tax imposed by Art. 6,01 -
of H.B, 11, 3rd C, 3., 56th Leg. on such sale 18
duly pald) or if an air oonditionsr is sold and
installed in an automoblle (and the tax imposed
by Art. 20.04 of said Aot on such sale is duly
paid) and then such air oconditioner becomes in
need of repalr, which repair necessliztes the
replacement of someé defective part, 18 the re-
placement of such dcfecotive part in connection
with gnd as a necessary slement of the effectua--
‘tion of such repalr service a 'retell sale' as
defined n Art. 20.01 of said Aot?

"Yf 1t is your opinion that such replacement
under such clrcumstances 18 a '‘retall sale! ‘
within such definition, then your opinion 1s also .
requesced whether, under such cireumstances, such
replacenens cart 1g an 'aly condlitoney' within
the definition ol Art. 20.01 (1) of sald Act."

Under the authority of Attorney General's Opinion
No. WW-606 (April 24, 1959} 1t is apparent that parte in-
stailed Jn the course of repair of an &lr conditioner and
billed to the owner thereof (whether such »illing segregates
ohargee for services and parts or includes chem in one total)
are the subject of a "sale." However, because of the view
taken of the se&cond cuestlion which you propound, this point
is rendered moot. ‘



Hon. Robert.S. Calvert, Page 2 (Opinion No. WW=734)

The pertinent portions of the title To House Bill 11
state that it is "an act. . .levylng certdin new and addls:. -
tional taxes for support of the State Government Including
excise taxes on, . .alr conditioners., . ." Article 20,04 of
House Bill 11 states; :

"There 1s hereby levled and shall be imposed

upon the sale, distribution or use of alr condi-

~ tiopners in thils State an excise tax cguivalent to
. three per cent (3%) of the retall price for which
such alr conditioners are sold." (Emphasis added)

Although Chapter 20 of House 3ill 11, in which the -
excise tax on air conditioners 1s set forth, specifically
taxes component parts of radlos, television sets or phono-
graphs, there is no comparable tax levied upon component parts
of alr conditioners. In view of thils, it clearly appears that
1t was hot the legislative Ilntent to levy the exclse tax upon
component parts of alr condltloners sold for the purpose of
repalr. This conclusion 1s fortified by the canon of statu-
tory construction trat all questions concerning whether a rev-
enue measure extends to particular objects are to te strictly
‘construed against impositlion of the tax and in favor of the
taxpayer, State v, San Patricio Canning Co., 17 S.W.2d 160
(Tex.Civ,App. 5 1O WIL T; Western Public Service
Co., V. Meharg, 116 Tex. 193, 292 SeWe 3 southerliand

Statufory Construction (2nd Bd.), page 293, Ch. 67, Sec. 0(01;
and cee %Etorn&y General's Opinlon No, WW-OJ4 (September 2,

1959).

‘ A minute examination of the definition of "alr condi-
tioner" contalned in Article 20.01 of Chapter 20 of House Bill
11, 3rd C.8., 56th Leg., verifies the Fforegoing conclusion,

" The first portion of such definition states that "alr condi-
tioners" shall mean any self=-contained unit, apparatus, device,
commonly known, scld and used as an air conditioner. This,
language merely ls declaratory of the intent to levy the tax
upon, devices known, sold or used as alr conditioners. The™. |
definition then proceeds to state that the term air conditi'oner
"shall include any instrument, apparatus, or mechanical contri-
. vance designed; constructed, or assembled as part of any such
gelf-contained unit, apparatus, or device to cool or essist in
the cooling of eir in any manner." This language does hot
‘extend the moope of the tax to inolude perts installed in air
‘conditioners during the course of repair, In view.of the leg-
~islativé intent and the canon of statutory construction dis-
- cussed above, thls language can only be construed to include

~ all instruments, apparatus or contrivarces which aré designed
for use 1in, or constructed or assembled as part of, an orlginal
taxableé unit, . - R ' ' : '
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The aecond sentence of the definition of the term alr
condltioner states:

", . . The term 'Talr conditioner!' shall also
include all sub-assemblies, devices or instru-
ments commonly used in conjunction with any
such other apparatus, device, sub-assembly or
instrument, which when comblned or connected
as a functioning self-contalined unlt, apparatus
or deyice wlll constitute an air conditioner.

This language does ncot enlarge the scope of the tax s8¢0 as to
tax other than air condltioners as that term 1s defined,
Though the language used 1s broad, specifying sub-assemblles,
devices, etc., 1t is limited by the phrase "which when com-
bined or connected as a functioning self-contained unit."

The tax 18 still levied only upon the alr conditioner. Obvi-
ously the language 1n the second sentence was included for
one purpose, i,e, to avoid fraud and evasion of the tax by
sales of separate parts of alr conditliconers with a subsequent
assembly thereof as an origlnal taxabvle ai: condit101ing unit.
Parte sold for such purpose are taxable, but the definition
of "alr conditioner" affords no basis upon which to tax re-
placement parts or parcs installed in air condltloners during
the course of repair,l

In gummary you are advised that all devlices, assem~
blies, sub-assemblies, etc,., designed or sold for original
installation or assembly as an alr coadltioner are taxable,
but that parts sold or Insvalled for the purpose or during
the course of repalr are not taxable,

1 in Opinion No. WW-598 17 wuas siated:

"Also all instruments, devices, assambliss or

equipment sold or designed for use in a self-
contalned alr conditloner are taxable under
this Act. (Do hold otherwise would open the
door %o foagud and evasiocn of the Lax,)

Tnis language ig not in conflict with vhe c¢pinion expressed
above. It was included in Opiniorn No. WW-290 only to illus-
trate the proposition that all devices, sub-assemblies,
ete., s8o0ld or desligned for origiral installation or assembly
as an alr corgitioner would bte taxable,
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SUMMARY

Parts for air. condlticners when . .
bought and used for repair purposes are
not taxable under Article 20.01 of H.B.
11, 3rd C.S., 55th Leg.

Yours very truly,

WILL WILSON
Attorney General-
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