THE ATTORNEY GENERAL
OF TEXAS

AvsSTIN 11, TEXAS

WILL WILSON
ATTORNEY GENERAL

March 16, 1961

Honorable Robert S. Calvert Oplnion No. WW-~1019

Comptroller of Public Accounts

Capitecl Station Re: Whether the Comptroller is
Austin, Texas precluded by Art. 10.14(3),

V.C.3., from refunding the
tax paid on special fuels
connecting to and feeding
the carburetor of a motor
vehicle when the flow line
connecting said tank and
carburetor is temporarily
cut off by valve pending
use of such special fuels
to operate stationary
Dear Mr. Calvert: pumping units.

You have asked this department for an opinion on the ques-
tion hereinafter set forth and have given us a stated set of facts in
connection therewith which are as follows:

"The Western Oil Transportation Company,
Inc., Midland, Texas, operates fifty or more
truck tractors haullng crude -0il and other
petroleum liquids in cargo tanks mounted on
semi-trailers, which trucks are equipped with
motor-powered unlts used to pump the oil into
and from the cargo tanks. The pumping units
are propelled by the same motor which propels
the trucks iIn dally travel over the public
roads and highways in going to and from
storages and oll well locatlons or other cut-
lets.

"Each truck i1s equipped with two separate
fuel tanks both of which are connected to and
feed the carburetor which supplies special
fuels to the truck's motor which generates
power for the propulsion of the truck on the
highway and also the power which operates the
pumping units to lcad and unload the cargo
tanks. The pumping units do not operate while
the truck is moving over the highway. Each of
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the two fuel supply tanks is equipped with a
cutoff valve, and the claimant states that the
fuel from one tank ls used to propel the vehicle
over the highway and fuel from the other tank

is used to operate the motor-~-powered pumping
unilt.

"This company is classified by Article
10.11-(1) as a non-bonded user who is required
to pay the tax to the supplier on all special
fuels purchased."

Your question is as follows:

"1, 1Is the Comptroller precluded by
Article 10.14(3), above quoted, from re-
funding the tax paid on special fuels
dellivered by a licensed user into a separate
fuel tank connected to and feedling the car-
buretor of a motor vehlicle when the flow
line connecting said tank and carburetor 1s
temporarily cut off by valve pending use of
such speclal fuels to operate stationary
pumping units?"

Chapter 10, Title 122A, V.C.S., provides for the tax on
gspecial fuels,.

Article 10.14, Chapter 10, Title 122A, V.C.S., provides
for refunds and Sections 1, 2 and 3 of such Article 10.14 read as
follows:

"(1) Except as otherwise provided by
Article 10.15 of this Chapter, any licensed
dealer who shall have paid the tax imposed
by this Chapter upon any liquefied gas or
distillate fuel which has been used or sold
for use by such dealer for any purpose other
than propelling a motor vehicle upon the
public highways of this State, or which has
been sold to the United States Government for
the exclusive use of sald government, and any
licensed user who shall have pald sald tax
upon any liquefied gas or distillate fuel
which has been used by such user for any pur-
pose other than propelling a motor vehicle
upon said public highways, may file claim
for a refund of the tax or taxes so pald,



Honorable Robert S. Calvert, Page 3 - (Opinion No. WW-1019)

less one percent (1%) allowed suppliers for

the expense of collecting and reporting such
taxes to this State. Such claims shall be
filed with the Comptroller on forms prescribed
by the Comptroller and shall show the date of
filing and the perlod covered in the claim,

the gallons of liquefied gas and the gallons

of distillate fuel sold or used for purposes
subject to tax refund, and shall show such
cther facts and information as the Comptroller
may by rule and regulatlion require. Every such
claim shall be supported by an involice or
involices issued by the claimant, as hereinafter
provided, and shall be verified by affidavit

of the claimant and flled in the office of the
Comptroller within six (6} months from the date
the special fuels were 1lnvoiced or required to
be invoiced for sale or use, and no claim shall
be made by the claimant or approved by the
Comptroller when the sale of such speclal fuels
or the appropriation for use occurs more than
-six (6) months prior to the date the claim is
filed. : ;

"(2) When liquefled gas or distillate fuel
is so0ld by a dealer or is appropriated for use
by a user for any purposes for which a refund
of the tax paid on said products may be claimed
as provided herein, such dealer or user shall,
at the time of each sale or approprilation for use
and not thereafter, make out a serially numbered
invoice 1In not less than duplicate counterparts
with the name and address of the dealer or user
printed thereon which shall show the date of the
sale or appropriation for use, the gquantities
of liquefled gas and/or distillate fuel sold
or appropriated for use, the purposes for which
said products will be used, as declared by the
purchaser or user, and such other information as
the Comptroller may require., The invoice shall
be signed by the recipient of any such special
fuels purchased from a dealer. One ccunterpart
of each invoice shall be kept by the dealer or
user for a period of two (2) years open to the
inspection of the Comptroller or his authorized
representatives, and the other counterpart shall
be filed as a part of the claim for tax refund
as above provided. .
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"(3) Any dealer or user who shall
file claim for refund of the tax on
any special fuel which has been de-
livered into the fuel supply tank of a
motor vehlcle, or who shall flle any
invoice in a clalm for tax refund upon
which any date, figure, signature, or
other material information is false or
incorrect, shall forfelt his right to
the entire amount of the refund claim
‘filed.”

Attorney General's Opinion No. 0-2381, written by this
department under date of July 25, 1940, covers several questions
in connection with refunds of taxes on motor fuels. Some of the
situations covered in this opinion are as follows:

"1. 011 field equipment 1s used which
18 a llcensed or registered motor vehicle
(truck). On this truck is mounted a
drilling rig. The truck motor is used for
two purposes: (a) propelling the vehicle
from place to place, which may be on
publlic roads or highways, private property,
such as leases, or bhoth; (b) operating the
equipment mounted on the truck strictly
as a stationary engine. This is accomplished
through a power take-off which separates the
motor from the truck while so used.

"2, This same procedure is used in
connectlon with the following classes of
work; namely, post-hole drilling for power
lines, pumping oll into tank built on the
same truck, feed-grinding mills, oil well
cementing, oll well treating, fire engines
for pumping water on fire after arrival."

"The following situatlon has never
arisen; however, the facts are true, and
a8 such must be glven conslderation. A
farmer or rancher uses a registered truck;
thereon he would have two fuel tanks and
keep the fuel used for traveling on the
roads or highways separate from that used
whille driving the same truck on hls private



Honorable Robert S. Calvert, Page 5 (Opinion No. WW-1019)

property. This would require a switch
from one fuel tank to the other at the
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would not have a power take-off arrangement.”

Opinion No. 0-2381 held that in these situatlons the
refund should be allowed 1if the fuel wag shown to have been
used for operatling and propelling the registered truck in
gquestion upon private property and not upon and along highways
of this State. As indicated in the above opinion and the
courts generally, where there i1s an ambiguity the question should
be declided in favor of the ftaxpayer.

Section 1 of Article 10.14 clearly provides for the
refund of taxes paid on fuel which has been used or sold for
use for any purpose other than propelling a motor vehicle upon
United States Government for the exclusive use of said govern-
ment.

Section 3 of Article 10.14 reads, in part, as follows:

"Any dealer or user who shall file
claim for refund of the tax on any
special fuel which has been delivered

inteo the fuel sunnlvy £anle of a mobor
PRLY tank oI a mo
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vehicle, . .shall forfelt his right to
the entlre amount of the refund claim
filed."

It seems that there is some conflict between the
wording of Section 1 and that of Section 3 above mentioned.
However, the statutes throughout show the intention of the
Legislature to levy a tax on motor fuels and speclal fuels
used or scld for the purpose of propelling motor vehicles
over the highways; only on that part of the fuel used for
propelling such motor vehicles on the highways of this State.
It 1s the further Intent of the Legislature to refund the tax
on fuels used for purposes other than that of propelling motor
vehicles over the highways of this Sftate, if it can be deter-
mined what amount of the fuel was used for the different pur-
poses.

It is our opinion that Section 3 has reference to
fuels delivered Intoc the fuel supply tank of a motor vehicle
which travels part time on the highways and part time on private
property with no way of determining the amount of fuel used on
private property and the amount used on the highways.
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However, in the fact situation given by you the re-
fund 1s authorized because in this specific situation the fuel
i8 not delivered into the fuel tank which supplies fuel to the
motor while traveling on the public highways. The fuel on which
the refund is asked 18 delivered into a separate tank which is
used only for operating the motor at a time when it 1is not pro-~
pelling the vehlcles over the public highways but is being used
to propel a power take-off shaft to operate a stationary pump
for loading or unloading the cargo of the truck.

To demonstrate thls more clearly -- if thls were a
separate motor mounted on the rear-end of this truck so that
it ecould not be used for propelling the truck and the fuel was
suppllied from a separate tank as in this case clearly 1in our
opinion the refund should be allowed for the fuel used in this
separate motor.

In the instant case the fuel is used out of one tank
to supply the motor while it i1s being propelled over the public
roads. Then the truck is parked on private property and the
motor 1s disengaged from the gears which propel the truck, and
is engaged 1n another gear which propels the power take-off
shaft to the statlonary pump, and the fuel 1s supplied from a
different tank than that used to propel the motor vehicle over
the roads. In effect, 1t becomes a completely separate unit
from the motor vehicle which is used on the public roads.

Based on the facts which you have submitted, it is
the opinion of this department that the special fuel used to
operate this motor for the use of loading or unloading the
cargo of the truck, which fuel 1s being supplled from a tank
which is used only while the ftruck 1s standing still and not
being used on the public roads, is not subject to tax or the
tax is subjJect to be refunded and Article 10.14(3), V.C.S.,
does not preclude you from refunding the tax pald on such
special fuels. The Special HFuels Tax Act authorizes you to
require such affidavits or other information which you deem
necessary to establish that the facts in this situation are
ag have been stated.

SUMMARY

The Comptroller is not precluded by
Article 10.14(3), V.C.8., from refunding
the tax pald on special fuels delivered by a
licensed user into a separate fuel tank
connected to and feeding the carburetor of
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a motor vehlcle when the flow line connecting
said tank and carburetor 1s temporarily cut off
by a valve pending use of such special fuels

to operate stationary pumplng units.

Yours very truly,

WILL WILSON
Attorney General of Texas

J. H. Broadhurst
Asalstant Attorney General
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