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Dear Senator Alken:

This acknowledges your request for an opinion as to
the validity of Senate Bill 258, PFifty-Eighth legislature, a
copy of which 1s attached to your request.

This blll, if enacted, would amend the present statutes
of Texas by exempting from the sales tax levied by Chapter 6,
Title 122A, Taxatlon-QGeneral, Vernon's Clvil Statutes, the sale
of any motor vehicle to be used by a church solely in the opera-
tion of a school for the education of children or for the
tranaportation of sald chlldren to and from or in connection
with sald school or 1ts activities. It would exempt motor
vehicles, trailers and semitrailers which are the property
of and used exclusively in the service of ". . . a church
when used exclusively in connection with the operation of a
gchool operated by sald church or in the transportation of
children to and from said school or In connection with said
school activities thereof, . . ." from registration fees
required by the motor vehicle registration laws provided in
Articles 6675a-1 through 6675a-17, V.C.S., 1925. This bill
also makes provlsions for the refunding of the motor fuel tax,
levied by Chapter 9 of Title 122A, Taxatlon-General, V.C.S.,
on motor fuel used ". . . for the purpose of operating or pro-
pelling any . . . motor vehicle to be used by a church solely
in the operation of a school for the education of children or
for the transportation of said children to and from or in con-
nection with saild school activities, . . .".

Although thls blll proposes to amend three different
tax statutes, the amendments are all germane to the one subject
of taxatlon; therefore, it is not invalid because of more than
one subject matter (Missourl-Kansas-Texas R. Co. of Texas v,
Rockwall County lLevee Improvement Dist. No. 3, 117 Tex. 34,

297 3.W. 206 (1927)7).
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Article VIII, Section 1 of the Texas Constitution pro-
vides in part as follows:

"Section 1. Taxation shall be equal
and uniform. All property in this State,
whether owned by natural persons or corpora-
tions, other than municlipal, shall be taxed
in proportion to 1ts value, which shall be
ascertalned as may be provided by law. The
legislature may impose a poll tax. It may
also 1mpose occupation taxes, both upon
natural persons and upon corporations,
other than municipal, doing any business
in this State. . . .

Section 2 of Artlcle VIII of the Constiltutilion reads in
part:

"Sec. 2. All occupation taxes shall
be equal and uniform upon the same class
of subjects within the limits of the
authority levylng the tax; but the legls-
lature may, by general laws, exempt from
taxation public property used for public
purposes; .

That part of Section 2 of Artlcle VIII, supra, authorizing
the Leglslature to exempt certaln public property from taxation
has reference to property taxes and does not pertain to excise
taxes such as those mentioned in Senate Bill 258,

The Courts of Civil Appeals, the Supreme Court and the
Court of Criminal Appeals of the State of Texas in numerous
cases have held that the Legislature has authority to classify
different types of busineas for purpose of taxation s8¢ long as
the legislation 18 not discriminatory nor arbltrary as between
the same or like classes of business.

In the case of Hurt v. Cooper, 130 Tex. 433, 110 S.W.2d
896, 901 (1937), the Court In speaking of a greater tax per
store on chain stores than on individual stores polnted out
the following distinctive features: quantity buying, abillity
to pay cash and recelve dilscounta, skill in buying, warehousing,
and distribution from single warehouses, capital, unified adver-
tising, superior management, standard form of display, concen-
tration of management 1n speclal llnes, and standardizatlon.
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These distinctive features were held to be interrelated and
interdependent in the c¢hain store business.

-In the opinion in Hurt v. Cooper, supra, the Court
sald at page 900:

. "That 18 a definite holding that mer-
chants may be divided 1nto classes and

P

the classes taxed in different amounts
and according to different standards;
that the conslderations upon which such
classifications are based are primarily
within the discretion of the leglslature;
and that courts can interfere only when
it 1is made ¢learly to appear that there
1s no reascnable basis for the attempted
classification. If there 1s a reasonable
basis or, to express it differently, if
1t cannot be saild that the Leglslature
acted arbitrarily, the courts will not
interfere. Mere differences in methods
of conducting businesses have long been
recognized in thls state as sulficilent
to support the classiflcation of mer-
chants for the purpose of levylng occu-
pation taxes. For instance, our sta-
tutes (see article 7047, as amended
ernon's Ann, -Clv, St, art. TO4T_7)

evy occupatlion taxes on itinerant mer-
chants and peddlers. The difference
between their occupations and that of
an ordinary merchant 1z not great, but
1t would hardly be contended at this
time that it 18 not sufficient to sup-
port a separate clasaification.”

Difference in proflts derived, in extent of consump-
tion of articles, and other conditions that might be supposed,
can properly be taken 1lnto consideration by the leglslature
in making classifications and in determining the amount of
occupation taxes to be lald on each.

The mere fact that discrimination is made in classifi-
catlons for occupation taxes proves nothing against classifica-
tion which 1is not on its face an arbitrary, unreasonable or
unreal one, -
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The Court 1in rendering 1ts opinion in Texas Co. V.
Stephens, 100 Tex. 628, 103 S.W. 481, 484 (1907), In which
an objection was made that a statute discriminates between
persons pursulng occupations which belong to the same class,
sald: -

"

. . . The very language of the Constl-
tutlion of the state implies power in
the lLegislature to classify the sub-
Jects of occupation taxes and only
requires that the tax shall be equal
and uniform upon the same class, Per-
sona who, in the most general sense,
may be regarded as pursulng the same

- oecupation, as, for instance, merchants,
may thus be divided into classes, and
the classes may be taxed in different
amounte and according to different
standards., Merchants may be divided
into wholesalers and retallers, and,
if there be reasonable grounds, these
may be further divided according to
the particular classes of business in
which they may engage. The considera-
tions upon which such clagsifications
shall be based are primarily within the
discretion of the leglslature. The
courts, under the provisions relied
on, can only interfere when it is made
clearly to appear that an attempted
classification has no reascnable basls
in the nature of the businesses classi-
fied, and that the law operates unequally

" upon subjects hetween which there i8 no
real difference to Juatify the separate
treatment of them undertaken by the
legislature. . . ."

In Ex Parte Day, 76 S.W.2d 1060, Tex.Crim. (1934),
Appellant was convicted on complaint of not having a license
for a coin-operated handkerchief vending machine. He claimed
that Article TO4TA-1 was violative of Article VIII, Section 2,
in that it was not equal and uniform because pay tollets and
drinking cup vendlng machines wers exempted, He alsc com-
plained because the tax on marble machines was greater than,
and measured by a different standard than "other similar
amusement machines." Relief was denied.
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We quote from page 1064:

". . . businesses of the same general
class may be properly subdivided or
reclasslified where reason exists
therefor. Particular attention 1s
called to this because there are
commodlities and commodities, amuse-
ments and amusements, services and
services; and, 1if reason exists there-
for, the legislature may subdivide or
reclassify commodity vending machines,
service vending machines, and amusement
vending machines. In Quong Wing v.
Kirkendall, 223 U.S. 59, it is laid
down that a state enactment may make
discriminations, if founded on dis-
tinctione not unreasonable or purely
arbitrary."

That the Courts have nothing to do with the policy,
wisdom, expediency or propriety of leglslative enactments ls
almost a maxim. Qllre v. State, 123 S.W. 1116 (Tex.Crim. 1909).

In compliance with the rule laid down in the above
casens, the Legislature has authority to classify, and by
classifying to exempt from taxation, certain types of busi-
nesses, agsociations, corporations or individuals, provided
they are equal and uniform upon the same class of subjects
within the limits of the authority levying the tax.

We are of the opinion that the provisions of Senate
Bill No. 258 are not arbitrary nor disecriminatory and that it
is a valid Bill. -

SUMMARY

Senate Bill No. 258 provides for a
reascnable classification, is equal and uni-
form as £o the class of subjects affected and
is therefore valld.
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Yours very truly,

WAGGONER CARR
. Attorney (eneral of Texas

. By} 75
JU H. HBroagnhurst
Assistant

JHB: pw
APPROVED:

OPINION COMMITTEE S e
W. V. Geppert, Chairman
John Reeves

Bill Allen

James Stofer

Pat Bailey

APPROVED FOR THE ATTORNEY GENERAL
By: Stanton Stone
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