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July 30, 1963

Honorable Henry Wade Opinion No. C-117
District Attorney

Dallas County Re: Whether, in counties
Dallas, Texas which have adopted

voting machines, use of
the machines is mandatory
in primary electlons,_and
relateéd question.

Dear Sir:

For a number of years, voting machines have been
adopted for use in elections 1in Dallas County, as provided
in Section 3 of Article 7.14 of Vernon's Texas Election Code,
You have requested us to render an opinion on the following
questions:

"1. Is 1t mandatory for both parties
(Democratic and Republican) in a primary
election to use voting machlnes?

"2, If 1t 1s mandatory to use voting
machines, 1s 1t mandatory for Dallas County
to furnish the voting machines?"

Sectlion 3 of Article 7.14, supra, as enacted in
1951, read as follows:

"Sec, 3. Adoption by Commissioners Court.
The Commissioners Court of any county In the
State of Texas may adopt for use 1in elections
and primary elections in at least three (3)
of the larger votling preclincts in voting strength
in sald county, any kind of voting machine ap-
proved by the Secretary of State and may adopt
such voting machlne at any time for use 1in such
additional voting precincts in the county as 1t
may deem advisable, and thereupon . such voting
machine shall be used at any and all electlons
and prlmary electlons, municipal, county, dis-
trle¢t or State held in that county or any part
thereof, designated for voting, reglistering
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and counting votes cast at such elections
and primary elections, all school and bond
electlons also shall be conducted by the
use of voting machines in those countiles
or parts thereof where such machines have
been adopted, where the law specifically
makes their use obligatory."

This statute was amended at the regular session of
the 58th Ieglslature this year, by the enactment of Senate
B111l 61, which will take effect on August 23, 1963, The
. amendments to Article 7.14 were part of the recommendations
of the Electlon Law Study Committee created by S.C.R. No. 30
of the 57th lLegislature. The records of the committee show
that 1t considered four suggestions for the amendment of Sec-
tion 3 of Article 7.14, as follows: (1) clarlify whether, or
when, use of voting machines 1s mandatory in "achool and bond
elections™; (2) provide a solutlon for the situation where more
than one election 18 to be held on the same day or wlthin the
period that the machines are required to remaln locked after
an election, and the county does not own enough machines for
both elections; (3) in elections for which voting machines
are not mandatory, provide that the electlion may be conducted
on voting machinesa, at the option of the authority holding the
election, if the county 1s able to furnish the machines; %4)
clarify the authority of the commlssioners court to dlscontinue
use of voting machines after they have been adopted.

The problem noted 1ln the second suggestlion had arlsen
moat frequently during the past decade under the provislon mak-
ing use of voting machines mandatory 1n primary electlons, in
the years when both the Democratic Party and the Republlcan
Party were holding primaries. With this background, the com-
mittee recommended the followling amendment, which was paased
by the Legislature without change:

"See. 3. Adoption by commissioners court.
The €ommissioners gourt o¥ any county 1n the
state may adopt for use in electlons 1ln at least
three of the larger election precincts in voting
strength in the county, any kind of voting ma-
chine approved by the Secretary of State, and may
adopt such voting machine at any time for use in
auch additional ele¢tion precincts In the county
as 1t may deem advisable, The court at any time
may rescind or modify its previous order or or-
ders adopting voting machlnes, and may discontinue
use of voting machlines altogether, but use of vot-
ing machines shall be retalned in at least three
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of the larger election precincts if retained
for use in any part of the county.

"Voting machlines shall be used at the bien-
nial general elections for state and county offi-
¢cérs in all precincts in which they have been
adopted by the commissloners court, In all other
electlons, general, special, or primary, the au-
thority holdlng the election shall determine with-
in itas discretion whether the voting in such
precincts for the particular electlon shall be
by use of voting machines or paper ballots, and
may provide for use of eilther voting machines or
paper ballots in any or all of the precinets for
which votlng machlnes have been adopted. The
determination shall be made by the commlssloners
court 1n electlons held at the expense of the
county, by the governing body of the municipal-
1ty. or political subdlvision 1n elections held
by municipalities or other political subdivlisions,
and by the county executlve committee of the po-
litical party in primary elections

Under the clear provisions of Section 3 as amended,
use of voting machines ls not mandatory in primary elections.
Accordingly, as of the effective date of the amendment your
first question is answered in the negative.

Your second question 1s whether 1ip 1s mandatory for
Dallaa County to furnish the voting machlnes for the primary
electlons 1f use of the machines 1s mandatory. From your brief
1t 1s apparent that you are also interested 1n whether 1t 1s
the mandatory duty of a county to provide a sufficient number
of voting machines to comply with the request of all political
parties for use in the primary electlions 1f thelr use 1s not
mandatory. This i1s the questlon which we shall answer,

Since its original enactment in 1930, it has always
been within the contemplation of the Voting Machlne Law that
the county would permit its machines to be used by other polit-
igal! subdivisions and political partlies in thelr elections.
See Secs. 5, 6, 17 and 21 of Art. 7.14. Section 6 provides:

"Seec. 6. Payment for Voting Machines,
The County Commissioners Court shall provide
for the payment of voting machlines to be used
in such county 1in such manner as the Court
may deem for the best Intereat of the county.
.« + . Such voting machines shall be the pro-
perty of the county paying for same and/or
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renting same, subject to the terms of
the rental contract, and when used in
any electlon or primary election, the
eounty 1s not charged by law with the
holding of, such machines shall be
leagsed {0 the authorities charged with
holding such electlion or primary elec-
tion, and payment shall he recelved by
the county at such lease price per ma-
chine for each election day such ma-
chines are used in an election as the
Commiassioners Court shall fix, but not
to exceed ten per cent (10%) of the
original cost of such voting machine,
as may be requlred to hold each elec-
tion or primary election. . . .

Thig section regulates the terms on which the county may permit
use of 1ts machlines but does not make it mandatory for the coun-
ty to furnish the machines. Section 5 of Article T7.14 pre-
gcribes the duty of the county to provide machlnes after adop-
tion, It requires the commissioners court to provide "one or
more approved voting machines in completed working order" for
each precinct designated for thelr use. In the light of Sec-
tion 3, as amended, it 18 the duty of the commissioners court
to provide the number of machines which will be required for
the effliclent and orderly conduct of the general election in
the precincts designated for their use. We do not find any
provision in the law which requires the county to provide ma-
chines in excess of that number.

The problem of having an inadequate number of ma-
chines to run two elections on the same day was squarely
before the committee whlch drafted the amendments to Article
7.14, It undertook to solve the problem by providing that
thelr use would be discretionary rather than mandatory 1n all
elections except the general election for state and county
officers., This would be no solution at all 1f the discretion
lodged in the authorities holding the elections could result
in forcing the county to provide machines which it did not
have., In the light of 1ts background, the only reasonable in-
terpretation of the amendment 18 that the discretion in de-
clding to use voting machines will be limited by the availl-
ability of machines. We are of the opinion that the county is
not requlred to furnish voting machires to a political party
beyond the number whlch the county wlll have available for
use by the party on the day of the primary election.
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SUMMARY

In countles which have adopted voting
machlines, use of the machines will not be
mandatory in primary electlons after Au-
gust 23, 1963, the éffective date of.a re-
cent amendment to Section 3 of Article 7.14,
Vernon's Texas Election Code.

Where a political party has decided to
use voting machines in 1ts primary electlon,
the county 1s not required to furnish ma-
chines for use in the primary in excess of
the number of machlines which it will have
avilable on the day of the election.

Yours very truly,

WAGGONER CARR
Attorney General
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Mary K. Wall
Assistant
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