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WAGGONER CARR
ATTORNEY GENERAL

January 10, 1964

Mr. Frank M. Jackson Opinlon No. C-201
Executive Secretary .

Teacher Retlirement System Re: Consgstruction of the
of Texas Teacher Retlrement
201 East 14th System of Texas under

Austlin, Texas gstated facts.

Dear Mr. Jackson:

The followlng ls your statement of facts and the ques-
tion your department has proposed:

"Miss Charlotte P. Cornell was a teacher
in the Galveston Public Schools.

"She was a member of the Teacher Retire-
ment System of Texas with 21 years of 'Prior
Service' (prior to September 1, 1937) and
26 years of 'Membership Service' (after Sep-
tember 1, 1937) making a total of 47 years
of service, ‘ :

"On March 20, 1963, Miss Cornell applied
for retirement to become effective April 30,
1963, She was 67 years of age. On May 15,
1963, Miss Cornell dled.

"At the time of application for retire-~
ment Mlss Cornell elected to receive, in lieu
of standard service annuity, benefits under
Option 4 (a reduced allowance payable for a
guaranteed perliod of ten years and as long
thereafter as the retired member shall live},
This option would have pald Miss Cornell or
her beneficlary $269.93 per month for a mini-
mum of 10 years if it had become effective
before her death,.

"Miss Cornell nominated her niece, Mrs,

Sara Ellen Stubbs, to recelve any benefits
due under the Teacher Retlrement Law at her

-970-



Mr. Frank M., Jackson, page 2 (C-201)

death. Her first retirement check would have
been due May 31, 1963, 1if she had lived to that
date, If Miss Cornell were considered to have
died after retirement her nominee, Mrs. Stubbs,
would have recelved $269.93 per month for 120
months, As the nomlnee of a member who died
in service, she would recelve the balance in
Miss Cornell's account which amounts to $6,211.55,
"The Board of Trustees of the Teacher Re-
tirement System has ruled as follows: T'A member
who has applled Tor service or disablility retire-
ment and dies before the due date of the first
annulity payment will be considered to be "active"
rather than "retired" for the computation of
death and survivor benefits.'

"The above regulatlon has been the depart-
mental constructlon since 1937 and was re-adopted
By tThe Board of Trustees on November 10, 1961,
The orlginal Retirement Law (S.B. 47, 45th Texas
LegisIa%ureJ is very specific on this point. Sec-
tion 7 reads in part as follows:

“"10ptional allowances, With the provision
that no optional selectlion shall be effective
in case a beneficlary dles within thirty (30)
days after retirement, and that such a benefilci-
ary shall be consldered as an active member at
the time of death; ~--~---- 1y

"It has been the opinion of the Board of
Trustees that 3.B. 290, 54th Texas Legislature,
(Article 2922-1, V.C.S.) repeals only the parts
of the law which were in conflict. Section 18
reads in part as follows:

----- all provisions of the law inconsis-
tent with the provislons of this act are hereby
repealed Eo the extent of such inconsistency.

1

LI I I I I ]

“The Teacher Retirement System has offer-
ed to pay Mrs. Sara Ellen Stubbs, as benefici-
ary of Charlotte Cornell, the amount of the ac-
cumulated deposits of Miss Cornell. Mr. Theo-
dore B, Stubbs, attorney for hils wife, Mrs.
Sara Ellen Stubbs, and for the estate of Char-
lotte Cornell, deceased, has written you
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expressing the opinlon that his wife 1s en-
titled to recelve 120 monthly payments 1in the
amount of $269.93 each rather than merely the
$6,211.55 accumulated deposits.

"We have a copy of the brief filed by Mr.
Stubbs and agree with his statement of facts
in this matter but we do not agree with his
conclusions of law. Section 16 of Article
2922-1 1s printed at lines 1151 through 1159
of the booklet to which Mr. Stubbs refers.
It includes the statement that 'all provisions
of the law inconsistent wlth the provisions
of thls Act are hereby repealed to the extent
of such inconsistency.' Since this 3tatute
became effective in 1956, the Board of Trustees
of the Teacher Retlrement System has relied
on this passage to authorize payment under the
previous statute to benefliciaries of members
who died after the nominal date of retirement
but before the due date of the first annulty
payment. It has been the posltion of the
Board of Trustees that the 1956 Statute is
silent on this point. It should be pointed
out that thils treatment has resulted in payling
substantially more death benefits than would
otherwlse have been payable, sgince many of the
members who dled under thls clr¢umstance had
chosen the standard annulty providing no further
payments to the beneflcilary and since most bene-
ficlarles were of such close relationship to
the member that they could choose an annuity
equlvalent to the optlion one retlrement as a
beneflt after death in service,

"The Board of Trustees of the Teacher
Retirement System has Instructed me to ask
your opinion on the question of whether 1t
had the power to make this interpretation of
the teacher retirement law."

The following are the statutes involved:

Section 5 (1) of Article 2922-1, Vernon's Civil Stat-
utes.

"See. 5 (1). Eliglibility to and Allowances
for Service Retlrement.
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"Any member desiring service retirement
shall make wrlitten applic¢ation therefor to the
State Board of Trustees, A member who satisfles
the following condltions and minlimum requlre-
ments shall be eligible for service retirement
upon the terms and at the times here stated:

"(a) At the last day of any month in
which the member shall have attalned the age
of sixty-five (65) years, or more, and shall
have completed ten {10) or more years of credit-
able service, the member shall be entitled to
retire with a standard service retirement bene-
f1lt, consisting of a standard annulty (calcu-
lated as provided 1ln subsection 22 ¢of Sectlon
1), the monthly installments of which shall be
payable durlng the lif'e of the annultant.

"

"2, Optional Service Retlirement Beneflts.

"In lleu of any service retirement benefit
allowable under the preceding suhsection, and
provided he shall make such election and nomi-
nation at least thirty (30) days bvefore the date
fixed for retirement, the member may elect to
recelve the actuarial equivalent thereof 1in the
form of a reduced monthly benefilt payable through-
out his llfetime, with the provision that:

n
» .

"Option Four: In the event of his death
before one hundred twenty (120) monthly pay-
ments of such annulty have been made such pay-
ments shall be continued to such person as he
may nominate in writing, or to the executor
or administrator of hls estate, untll the re-
mainder of the one hundred twenty (120) pay-
ments have been made; or

i H
[ )

Section 5 (1), Article 2922-1, Vernon's Clvil Statutes,
expressly specifies the conditlions and minlimum requirements
for service retirement (. , . "shall be eligible for service
retirement upon the terms and at the times here stated:").
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The 1955 Act (Acts 54th Legislature,: Chapter 530, S.B. #290
at page 1655) effective November 6, 1956, elimlnates the
statutory provislion making the optional selection contingent
upon the claimant's living for thirtﬁ days after retirement.
Since Attorney General's Opinion V-1465 was written June 17,
1952, 1t would apply to the then existing statute and would
not apply here.

The rules and regulatlons of the Board of Trustees of
the Teacher's Retlrement System of Texas relled upon in
refusing Mrs, Stubbs' claim is based upon the previous stat-
ute and 1s not 1n conformity with the present law. The
Board's rules and regulations cannot overthrow the clear
words of the astatute or lmpose any addlitional c¢onditions on
the claimant. :

This offlice construes the statement that "all pro-
vislilons of the law inconsistent with the provisions of this
Act are hereby repealed to the extent of such inconsistency"
to mean that any previous laws lnconslstent with the Acts of
the 54th Legislature are repealed, Since the 1955 Act (Acts
ofthe 54th Leglslature) leaves out the statutory provision
making the optlonal selection contingent upon the claimant's
living for 30 days after retirement, we feel that it was the
intention of the Leglslature to change the law. In fact, an
amendment operates to repeal any provislion of the original
act that is omitted. State v. Andrews, 20 Tex. 30 (1870).

e

Therefore, 1t is the opinion of thls offlce that Miss
Charlotte P. Cornell's retirement was effective April 30,
1963; that such retirement was an accomplished fact; and
that under the fterms of the present Teacher's Retlrement Law
in effect at the date of Miss Cornell's retirement the "guaran-
teed ten year annuity" under Option U4 became binding, certailn,
and effective on April 30, the date of retirement, and that
Miss Cornell was absolutely entitled to the Option 4 annulty
as an obligation fixed and certalin. Purthermore, slnce Mrs,
Stubbs 13 her nomlnee under the statute she 1ls entitled to
recelve the $269.93 annulty each month for 120 months.

SUMMARY

When a teacher retlres under Section
5, Artlcle 2922-1 of the Teacher
Retirement Act and chooses Option 4,
her ten year annulty beccmes binding,
as the requlrement of the original
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1937 act that she live 30 days after
retirement was repealed by the 1955
amendment.

Yours very truly,

WAGGONER CARR
Attorney General

Dist Moe
By
Bill Morse, Jr,

Assistant
BMJr:s]:ms

APPROVED:

OPINION COMMITTEE

W. V. Geppert, Chalrman
John Reeves

Albert Jones

Iinward Shivers

Robert Smith

APPROVED FOR THE ATTORNEY GENERAL
By: Stanton Stone
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