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Re: Constitutionallty of House
Bill 757, Acts of the 58th
lLeglaslature, Regular Ses-
slon, 1963, Chapter 395,
page 973, codified in Ver-
non's as Artlcle 2103b,-
Vernon's Clvil Statutes,
relating to use of a Jury
Dear Mr. Woods: wheel 1n certaln countles.

You have requested our opinion on the constitution-
ality of House Bill 757, Acts of the 58th legislature,
Regular Session, 1963, Chapter 395, page 973, codified in
Vernon's as Article 2103b, Vernon's Civll Statutes,.

Section 1 of this Act provides:

"In any county not presently required
to use the Jury wheel system and having a
population of twenty-nine thousand (29,000)
or mote, according to the last preceding
Federal Census, the Commissioners Court upon
determining that the level and distributilion
of the population of the county is such that
the use of a jury wheel would facilitate the
administration of Justice may, thereafter,
adopt the use of the Jury wheel for the selec-
tlon of Jurors for service 1n the district and
county courts,"

Section 56 of Article IITI of the Constitution of Texas
prohibits the Legislature from passing any local or special
law regulating the summoning or empaneling of Jurles. The
power of the Leglslature to make classifications in prescrib-
ing the method of selectling Jjuries 1ls recognized by the courts
of this State, Northern Texas Traction Co, v. Danworth, 116
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S.W. 147 501v App. 1909, error ref. ); Merkel v. State, 171
S.W. 738 (Tex.Crim. 1914); Herrera v. 3Tate, 180 3.W. 1097
(Tex.Crim, 1915),

'In Rodriguez v, Gonzales, 148 Tex. 537, 227 $.W.24 791,
the Court states the rule determining whether an Act consti-
tutes a local or speclal law within the meaning of Sectilon 56
of Article III of the Constlitutlon of Texas, as follows:

"The primary and ultinmate test of
whether a law 1ls general or specilal is
whether there is a reasonable basgls for
the classification made by the law, and
whether the law operates equally on all
within the class.

In Miller v, El Paso County, 136 Tex. 370 150 S.W.2d
1000, the Court dliTerentlated the general law from specilal
law in the feollowling language

"Notwithstanding the above constitu-
tional provision /Art.III, Sec. 56/, the
courts recognize in the Leglslature a
rather broad power to make classiflications
for leglslative purposes and to enact laws
for the regulatlion thereof; even though
such legislation may be appllcable only to
a particular class or, in fact, affect only
the inhabltants of a particular locality;
but such leglslation must be lntended to
apply uniformly to all who may come within
the c¢lasslfilcation designated in the Act,
and the classification must be broad enough
to include a substantlial c¢lass and must be
based on characteristlics legltimately dis-
tinguishling such class from others with
regspect to the publlc purpose sgought to be
accomplished by the proposed leglalation,
In other words, there must be a substantlal
reason for the clasgiflcatlion, It must not
be a mere arbltrary device resorted to for
the purpose of glving what 1s, 1n fact, a
local law the appearance of a general 1aw.

Since the Act 1s applicable to countles having a popu-
lation of 29,000 or more, according to the last preceding
Federal Census, it 1s our opinlon that Artlicle 2103b, Vernon's
Civil Statutes, 1s not in violation of the provisions of Sec-
tion 56 of Article TIL of the Constltution of Texas, See At-
torney General's Opinlon C-220 (1964).
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The remaining question to be determined 1s whether the
provisions of Article 2103b constitute an unlawful delegation
of legislative power, ‘It 18 noted that the use of the Jury
wheel for the selecting of Jurors may be adopted by the com-
missioners court "upon determining that the level and distribu-
tion of the population of the county 1s such that the use of
a Jury wheel would facilitate the administration of Justice,” ’
In Reynolds v, Dallas County, 203 S.W.2d 320 (Tex Civ.App. 19&7),
the Court, 1ln prescrlbing the conditlons under which the Legls-.
lature may delegate to a governing body such as the commissidners
court the power to accept or reject ‘the benefits and provisions
of an Act, stated°

", . . It 1s & 1ong and well-settled
rule of constlitiutional law that the legis-
lature cannot delegate to the people or any
board, bureau, commissioners court or other
administrative or legal body or 1nstitutlon
its authorlity to make laws; but that does
not mean the leglslature 1s without author-
ity to confer a power upon a municipal cor-
“poration or 1its governing body authority
and power to accept or reject the benefits
"and provisions of a general law legally en-
acted by the leglslature. Conditions can,
and frequently do, arise in which the legis-
lature itself cannot, in a practical and
efflclent manner, exercise certaln types of
authority. It would seem the subject matter
of the statute 1in question furnishes a prac-
tical demonstration of such a condition.
Obviously the votlng machines are designed
‘to facllitate voting 1n those locallties and
precincts where, on account of the large num~
ber of electors eligible to vote, the proc-
ess of voting becomes congested, and makes
1t difficult for the electlon to become com-
pleted and all electors accommodated wilthin
the time allowed for 1lts completion; whereas,
in other sectlons and precincts, no difficulty
in that respect 18 encountered. In the first
¢class of sections and precincts the voting
machines are no doubt beneflclal and perhaps
necessary but they are not needed in the latter
¢lass. It would be difficult if not impossible,
for the legislature to ascertaln the places
where the machines were needed and distinguish
those 1in which they are not needed. 1In such
conditions 1t is the well-establlshed rule
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that the Legislature is authorized to dele-
gate to local authorities the power and au-
thority to determine whether or not a general
statute shall become efféctive within thelr -
respectiVe‘Jurisdictions. Johnson v. Martin,
75 Tex. 50, 12 S,W. 321; Trimmler v. Carlton,
116 Tex. 572, 296 S.W. 1070; State Highway
Dept. v. Gorham, 139 Tex. 361, 162 S.W.2d
934. In Trimmler v. Carlton, supra, Chief
Justice Cureton, speakling on the question

for the Supreme Court, obsgerved that the exer-
cise of that particular type of authority by
the legisliature 1s recognized as an exception
to the general language of limitation in the
Constitution; that it was merely tantamount
to saying that the Conatitution itself does
not requlre the impracticable or the impos-

sible."”

It is our opinlon that the principles announced in
Rexndlds v. Dallas Count¥ are applicable to the provisions
Article Jermon's Civil Statutes, You are therafore

advised that the Legislature is authorized to delegate to
local authorities the power and authority to determine whether
the use of a Jury wheel would facilitate the administration of
Justice, and therefore it is our opinion that House" B111 757,
Acts of the 58th Legislature, Regular Session, 1963, Chapter
395, page 973, codified in Vernon's as Article 2103b, Vernon '8
Civil Statutes, 13 constitutional.

SUMMARY

House Bill 757, Acts of the 58th Legls-
lature, Regular Sesston, 1963, Chapter
395, page 973, codified in Vernon's as
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is constitutional.
Yours very truly,

WAGGONER CARR
Attorney General

By %ﬂ%/ﬁ&fb

7/ John Reeves
JR:ms Asslstant
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