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. : Court, or in a Small Claims
Dear Mr, Wade: . ‘ . Court,

In your request for an opinlion from this offide, you
submit two questlons which we qu.te a8 follows:

"l, May a corporation seek a writ
of sequestration in a Justice of the
"-Peace court through a non-lawyer
employee?

"2, May a corporation seek a writ
of sequestration in a Small Claims
Court through a non-lawyer employee?"

: Your letter reflects that you are lnqulring whether
a corporation may, through & non-lawyer, institute the suit,
prepare the affldavit and bond and represent the corporation
in court. o :

You call attention to Opinion No. C-82 of this office
dated May 23, 1963, which held that a non-lawyer employee of
a corporation who 18 empowered to act for the corporation may
legally flle a claim in the Small Claims Court in behalf of
the corporation. You state that you interpret that oplinion
(1) to relate only to the specific facts of the example therein
contained in regard to the simple filing of the petitlion in the
Small Claims Court, and (2) to allow & non-lawyer employee of
the corporation merely to file a petition in the Small Claims
Court and not extending to any other actlon. We agree with
your interpretatlon of that opinion.

We also agree with your conclusion that both of the
above questilons propounded should be answered in the negative.
We will discuss each questlon separately, keep’ng in mind that
we are considering fhe powers and jurisdlction of two separ-
ate courts,
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1,
JUSTICE OF THE PEACE COURTS

In answer to your first question, 1t 1s necessary to
determine whether a non-lawyer may represent another person in
the Justice of the Peace Court, as distinguished from repre-
senting such person in the Small Claims Court.

There 18 no cause of action for a wrilt of sequestra-
tion. Such wrilt 1s only anclllary to a cruse of action.
Article 6840, V.C.S., glves seven cases 11 which a writ of
sequestration may be issued, It 18 only under Sections 2, 3,
and 5 of said Article that there are cases of which the Juastice
of the Peace Court might or might not have Jjurisdiction., Before
any wrlt of sequestration can be lssued in sald court, there
must, first, be a suit or actflion filed for one of the purposes
mentlioned in the seven cases set out in sald Article.

When a sult is filed for any of the seven causes of
action mentioned in Article 6840, the person filing the same
" 18 certainly engaged in the practice of law, The mere filing
of the sult constifutes the practice of law.

All persons who are licensed to practlce law must be
members of the State Bar of Texas, and all persons not members
of the State Bar are prohibited from practicing law in Texas.
(Article 320a-1, V.C.S.). Therefore, since 1t 1is practicing
law to rile a suit in any court, the non-lawyer 1a prohibited
from doing so, except in the Small Claims Court as hereinafter
noticed., Such person has no more right to file a sult for
someone else in the Justice of the Peace Court than in the
County or District Courts.

Furthermore, Rule 7 of the Rules of Clvil Procedure
provides that "Any party to a suit may appear and prosecute
or defend his rights therein, either_ in person or by an attor-
ney of the court." (Emphasis added.) A corporation cannot
appear in person. The source of this rule is Article 1209 of
the Revised Civil Statutes of 1895 and Article 1993 of the
Revised Civil Statutes of 1925, unchanged. The court in
Harkins vs., Murphy & Bolanz, 112 S.W. 136 (Tex.Civ. .App. 1908,
error dism.), ih speaking of this statute, stated: "This
statute, under the famliliar maxim, 'expressio unius est excluslo
alterlus,' requires that a party in prosecuting or defending his
suit shall do so in person or by an attorney of the court,"
This, by impllcatlon, excludes the right of any other to do so."
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In the case of Loard vs, Como, 137 S.W.2d 880 (Tex.Civ.
App. 1940, error ref,) the court held that only an attorney
could represent a c¢ity in court, and sazid:

"It is a matter of common knowledge,
such as we may take Judicilal cognizance
of, that municipalities often have to
litigate in the courts of the country.
They of necessity must employ counsel
to represent them. Under Article 962,
R.C.S., such municipalities axe made
bodies politic, capable of coutracting
and belng contracted with, suing and
being sued in the several courts of the
State. Only licensed attorneys 1in good
standing may practic law 1n the courts
and represent the interests of thelr
clients. Municipalities, as such, can-
not do this, but must be represented
by an attorney.”

The same court alsc sald:

"In the second place, it will be
observed from what we have sald rela-
tive to litigatlon in the courts in-
volving municipalities, they must be
represented by attorneys qualified to
practice law. If it may be assumed
that the duty of a City Attorney is to
represent the City in such litigation,
and that there are no other officers
of the City who can s8¢ practice that
profession, thoge dutles could not as
a matter of law be enjoined by the
council on any other city offlcial."

Although this rule of law was in reference to a municipal
corporation, we cannot conceive of any reason why it is not also
applicable to private corporations,

The first question, therefore, is answered in the nega-
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”e 2.

SMALL CLAIMS COURT

The statute authorizing the Small Claims Court 1is
found in Article 2460a, V.C.S. In answering your second
question, it is necessary for us to determine the power and
jurisdiction of this court. As already noticed, Oplnlon No.
C-82 of this office held that a non-lawyer employee of a
corporation empowered to act for the corporation may flle a
claim in this court in behalf of the corperation. Thils opin-
ion did not consider any question other thuin the question as
to whether such person may flle a claim in behalf of a corpora-
tion., Even though a2 non-lawyer may file the claim, this does
not mean that he can proceed wlth anclllary proceedings such
as seeklng a writ of sequestration., While a non-lawyer should
be able to fill out the form hereinafter mentloned to start
the sult, he 1s not supposed to .2 qualified to handle ancil-
lary proceedings in a lawsult, )

The statute, Article 2460a, creating this court in
Section 1 reads as follows:

"There 1s hereby created and estab-
l1ished in each of the '‘several countles
of thls State a court of inferlor juris-
diction to be known as the 'Small Clalms
Court?, The Jjustices of the peace 1in
thelr saeveral countles and precincts shall
81t as Judges of said courts and exerclse
the Jurlsdlction hereby conferred in all
cases arlising under the provisions of this
Chapter.” (Emphasis added.)

Section 2 of sald act, which limits the Jurisdiction
to the amount in controversy, also provides, in part, as
follows: ' '

"The Small Claims Court shall have
and exerclse concurrent jurilsdictlion
with the Justice of the Peace Court 1in
all actions for the recovery of money
by any person, assoclation of persons,
corporation or by any attorney for such
partles, or other legal entity . . ."
(Emphasis added.)

In our opinion the jurisdiction of the SmallNCIaims
Court 1s limited to suits for the "recovery of money and
it was not Iintended to glve said court jurisdictlon of
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ancillary proceedings, such as writs of sequestratlon which
may be sought in an action flled in a Justice of the Peace
Court. As already noticed, the statute gives this court
concurrent Jurisdiction with the Justice of the Peace Courts
"in actions for the recovery of money." The statute does not
glve such courts concurrent general Jurisdiction wlth the
Justice of the Peace Courts in any action except "for the
recovery of money." ‘

Article 6840, already noticed, provides as follows:

"Judges and clerks of the district
and county courts, and Justices of the
peace shall, at the commencement or
during the progress of any civil suilt,
before final Jjudgment, have power to
1ssue writs of sequestration, . . ."

Thls statute, of course, was in exlstence before the
adopfion of the Small Claims Court Act. It certainly meant
and means that Justices of the Peace, as used in said Artlcle,
is Intended to mean Justices of the Peace acting as Justices
of the Justice of the Peace Courts, and, therefore, would not
apply to the Small Claims Court. Since the Legislature did
not amend this Article so as to authorize Jjudges of the Small
Claims Court tc 1issue the writs, we belleve that such Article
cannot apply to such courts, and that a Justice of the Peace
gsitting in such court is not authorized to issue such writ.

If the Legislature intended to give the Small Claims
Court power to 1ssue writs of sequesgtration, 1t could have
- given such court concurrent Jjurisdiction with the Justice of
the Peace Court in all actlons of which a Justice of the Peace
Court has Jurlsdlction, but it 4id not see 1t to do so, and
limited the Jurisdiction to "actions for the recovery of
money”" and did not confer jurisdiction upon said court to
i1ssue writs of sequestration as provided by Article 6840 (or,
incidentally, other ancillary writs, such as attachment,
Article 275, or garnishment, Article 4076),

It 18 also to be noticed that Section 4 of Article.
2460a provides that the action shall be commenced under this
act whenever the claimant flles a statement under oath stating
that the defendant "1is Jjustly indebted to him in the sum of

", and also stating the nature of the claim in concise
form and that there are no counterclaims. Section 14 of the
act requires the Commissloners' Court to furnish the Justlices
of the Peace a supply of forms for use in filing sults. The
form provided by the statute i1s simple, and it is contemplated
that any layman should be able to fill out the form, especlally
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with the assistance of the Justice of the Peace., It certainly
was not intended that a layman, unaccustomed to legal proceed-
ings, should be qualified to prepare any of the papers or
pleadlings necessary for securing a writ of sequestratlon or
other ancillary writ. The fact that a simple form was provided
solely for "the recovery of money" shows, we believe, that

this 1s all that was intended to be done in the way of filing
any pleadings. The fact that a non-lawyer ie permitted to file
the sult by filling out a simple form furnished to him by the
Justice of the Peace shows that it was not intended that any
other pleading should be filed. :

It 1s also to be noticed that the procedure in commenc-
ing a claim in the Small Clalms Court requires a written com-
plaint or statement under oath, whereas in an ordinary case
in which a Justice of the Peace Court has Jurisdiction, it 1is
not necessary to file written pleadings. Section 7 of the act
provides that no formal pleading other than the affidavit men-
tioned shall be required. All of this, we believe, goes to
show that 1t was clearly the intention of the Legilslature that
nothing else should be filed,

- We also call attentlon to Sections 5 and 5a of Arti-
cle 2460a pertaining to the fees provided for in suits in the
Small Claims Court. These sectlons limit the fees "up to and
including entry of judgment." It i1s to be noticed that Section
5 provides for a filing fee of $3.00, No other fee is provided
for, except Section 11 provides for an additional fee of $3.00
1f 2 Jury is demanded, and Section 5a provides for a fee of
$2.00 for service of citation., There 1s nothing in the act
providing that any offlicer shall perform any duty other than
Tfor the Justice of the Peace to hear the case and recelve a fee
of $3.00, and for the officer who serves citation shall receive
a fee limited to $2.00. There is no fee provided for any offi-
cer for any other service that might be performed, and since he
is not required to perform any other service, we belleve that
it was not intended that any other action should be taken in
this court, Since no mention is made of any service other than
serving the cltation, we believe that 1t was not intended that
any other service should be requlred of any officer,

As to sequestratlion, in addition to the regular fees
prescribed by law, Article é846, V.C.S., provides as follows:

"The officer executling a writ of
sequestration, while he retains custody
of the property sequestered, shall take
care of and manage the same in a prudent
manner, and 1f he conflides the samz to
the custody of other persons he shall be
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responslble for thelr acts in regard
thereto, and shall be responslble to
the party injured for any neglect or
mismanagement by himself, or by those
to whom he has confided the custody
or management of the property."

Article 6847 provides as follows:

"The offlcer retaining custody of
property by virtue of a writ of seques-
tration shall be entitled to racelve a
Just compensation and all reasonable
charges therefor, to be determined by
the Judge or Justice from whose court
the writ 1ssued, to be taxed in the
bill of costs against the party cast
in the suit, and collected in the
same manner as the other costs in the
case,

Article 6848 provides as follows:

"If the officer be compelled to
expend any sum ln the security,
management or care of the property,
he may retaln possession of sald
property until said money be refunded
by the party offering to replevy said
property, hls agent or attorney."”

Since Sectlions 5 and 5a of the act 1limit the fees of
an officer, other than the Justice of the Peace, to $2.00 for
serving ciltation, and since there 1is nothing in the act pro-
viding that any offlcer shall perform any duty other than for
the Justice of the Peace to hear the complalnt and an offlcer
to serve a citation, 1t certainly was not lntended to place the
responsibility upon a sheriff or constable to handle the prop-
erty as provided by the above quoted Articles pertaining to the

~handling of property under a wrlt of sequestratlion and pay the

expenses involved as above set out. The act limits the fee to
be collected to $2.00 for serving the citation. Under a writ
of sequestration, the officer serving it would be required to
pay the expense himselfl.

We agaln call attention.to the statute creating thils
Court (Article 2460a) which states that it is to be a court of
"inferior Jurisdiction" and that the Justices of the Peace shall
sit as Judges and exercise the "Jurisdlction hereby conferred."”
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Thls statute, we belleve, supports our view taken herein that
it is intended to limit the jurlsdiction to the simple form
of complaint to be filed and a hearing thereon and entry of
flnal judgment by the Justice of the Peace,

In view of our holding that this Court is limited in
Jurisdiction as hereinabove stated, it naturally follows that
neither a lawyer nor a non-lawyer may seek & writ of seques-
tration in thls Court, and your second question, therefore
should alsc be answered in fhe negative,

SUMMARY

A corporation may not seek a wrlt of
sequestration in the Justice of the Peace
Court through a non-lawyer employee.

A Smal)] Clalims Court does not have
~ Jurisdiction to lssue writs of sequestratlon
and, therefore, neither a lawyer nor a non-
lawyer may seek such writ in such court,

Yours very truly,

WAGGONER CARR
Attorney General of Texas

HGC/ Ip
APPRCVED:

OPINION COMMITTEE,
W. V., Geppert, Chalrman

Ben Harrison
Wayne R. Rodgers
Cecll Rotsch

APFROVED FOR THE ATTORNEY GENERAL
By: Stanton Stone
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