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Honorable J. M. Falkner ‘ | No. C- 488

Banking Commissioner of Texas
Austin, Texas . Re: Under the given factual

situation and the
provisions of the
Texas Trust Act,

18 the bank in
question, as trustee,
prohibited from
depositing the
$37,500 in time
certificate deposits
in its. own insti-
‘tution for a period
of more than-one

year and related
Dear ur. Falkner' ‘questions. -

You have requested our opinion on certain questions
under the fbllowing Televant facts:

“As state chartered bank and trust company . _
" has been named trustee under various. trust inden-
tures which authorize the bank-in its.fiduciary
capacity, irrespective of any provision .or part
of the Texas Trust Act, to invest in shares of a
savings and loan association located in the same
‘city and deposit money in the trustee bank. The
trustee i1s also given the right and is requested
to deposit the income from the trust estates in
the savings and loan associations’ to earn the
-current rate of interest.

"The trustee bank has depoaited with itself
on time certificates of deposit $37,500 which
has been so deposited for one year, Trustee
bank has also deposited with a savings and loan
agsoclation various savings accounts which form
part of the trust- estates under specific author-
ization in the various trust indentures irrespective
of any provision of the Texas Trust Act. . . .
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"The bankfs directors own 85.4% of the outstand-
ing stock in the bank. The savings and loan direc-
tors own 97% of the outstanding stock 1n the savings
and loan association. Directors of both the bank
and the savings and loan association own 82.3% of

the bank stock and 77.6% of the savings and loan
stock."

Under the foregoing facts you have. reguested our opinion
to the following questions: '

1. Is the trustee bank prohibited Crom depositing
the $37,500 in time certificate deposits in 1ts own in-
stitution for a period of more than one year?

.2. Is the trustee bank prohibited from making deposits
of trust funds in savings accounts in the savings and loan
association?.

3. If question number 2 is answered in the affirma- -
tive, then if the savings and loan association increases
1ts permanent reserve stock by selling shares of additlonal
stock, would the trustee bank be prohibited from investing
trust funds in such stock of the savings and loan assocla-
tion?

- . -In some legal relationships, the fiduciary element

is more intense than in others. It is pecullarly intense
in the case of a trust. While this fiduciary relationship
creates & number of duties, none is more fundamental than
the duty owed by the trustee to the beneficlaries in the
nature of the duty of loyalty. This duty is sometimes"
characterized as not permitting a trustee to place him-

~ self in a position where it would be for his own benefit
to violate his duties to the beneficiaries. This duty

of loyalty is based on'a general orinclpal of policy and
forality which forbids a fiduclary from placing himself -
in a situation where there 1is or could be confllct between
his self-interest and his duty to others. See Scott on
Trust, 8 170, Duty of Loyalty, et seq.

~ A number of states have expréssly enacted statutes
that set out the duty of loyalty in clear and unambiguous
terms. In Texas, any deviation from this high degree of
loyalty is expressly prohlbited by Article T425b~22, V,A,.C.S.,
which provides: ' : ' _ '
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" _ . . but no act of the trustor shall relieve

‘a_corporate trustee from the duties, restrictions,
and liabilities imposed upon it by Sections 10, 11,
and 12 of the Texas Trust Act." (Emphasiq added)

Neither can the beneficlary relleve the trustee of
the prohibitions contained in Sections 10, 11 .and 12 of
the Texas Trust Act. See Article 7&25b-23.

: waever, pursuant to Article Ti425b-2Y E) Vernon's
Civil Statutes, a court of competent Jurisuiction may
modify or entirely relieve any trustee from any or all
of the dutles, limitations and restrictions imposed unon
him by the Texas Trust Act,. to-wit*

"E. A court of competentAJurisdiction may, for
cause shown and upon notice to the beneflciaries,
relieve a trustee from-any or all of the duties,
Timitations, and restrictions which would .otherwise
be placed upon him Sy this Act, or wholly. or oartIy
release and excuse a trustee,. who has acted honestly .

and reasonably, from liability for violations of the
provisions of this Act. (Emohasis added)

Obviously, the principles which are.applicable to a
corporate.trustee are equally applicable to corvorations .
affiliated with .it. By statutory definition, an affilliate
is defined in Article 7&25b-u(E) to mean:

" . any person directly or indirectly con-
trolling or controlled by the person, or any oer-
son under direct or indirect common control with
another ‘person . . . ‘IEmphasis added) -

The aforement:loned Sections X, 11 and ‘12 of ‘the Texas
Trust Act, that are equally applicable .to both the corporate
trustee and any affiliate, are as follows'

"Art, 7425b—10. Ioan of-trust funds

"Except as provided ‘in Section 11 of this ‘Act,
a corporate trustee shall not lend trust funds to
itself or an affiliate (as defined herein), or to
any director, ‘officer, or employee of itself or of
an affiliate; nor shall any noncorporate trustee
lend trust funds to himself, or to his relative,
employer, - employee, partner, or.other busliness
assoclate.
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"Apt. 7425b-11. Corporate trustee depositing trust
funds with self

"A corporate trustee may deposit with itselfl
trust funds which are being held rending invest-
ment, discribution, or to pay debts, provided 1t
maintains under control of 1ts trust devartment
fif it has a trust department separate from its
banking department) as security for such deposit
a separate fund consisting of securities legal for
trust investments which have at all times dur- .
ing the deposit a total market value equal to the
amount of the devosit. No such security shall be
required to the extend sald deposit is insured or
otherwise secured by or under state or federal law.
The separate fund of securities shall be marked
as. such. Withdrawals from or additions to it may

- be made from time to time, as long as the regulred
value is maintained. The income of such securitles
shall belong to the corporate trustee.

"Art. T425b-12. Trustee buying from or. sellﬂng to
‘ self

“A:trustee shall not buy nor seil, either di-

rectly or indirectly, any property owned_py

‘belonging to the trust estate,. from or to 1tse1f

or an affiliate; or from or to a director, offiger,
or-emplcyee of such trustee, or of an affiliate;

or from ato himself, a relative, employer, . part-

ner or cinher business associate; provided a nation-
al banking asgsociation, or a state chartered bank
and . trust company, or a state chartered trust company,
or a state .chartered bank having trust powers,

or any other state chartered corporation having
the right to exercise trust powers, when acting
or serving as executor, administrator, guardaian,
trustee, or receiver, may sell shares of the .capital
stock of itself so owned or held by itself, for any

. estate, to one or more of its offlicers, stockholders
or directors, upon a court of comoetent jurisdiction
finding that any such sale will be to the best interest
of the estate owning such shares ;5 fixing or approving
the price to be paid therefor, and the terms of sale,
upon entering an order, .decree or Jjulgment, authorizing,
approving and-directing such sale to be made; and
provided further that a corporate trustee, executor,
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administrator, or guardian, when authorized by will,
trust agreement, other trust instrument, .or judicial
order, to retain its own capital stock in trust, may
exercise rights to purchase its own stock when 1n-
creases in 1ts capital stock are offered pro rata

to _stockholders; provided, more-over that such
exerclse of rights, in the circumstances then ore-
vailing, shall be conslstent with the Jjudgment

and care which men of ordinary prudence exercise

in the management of thelr own afrairs."

IEMphasis added)

In the absence of a court of competent Jurisdiction
relieving the trustee bank of the provisions of Sections
10, 11 and 12, 'supra, it i1s the opinion of this office
that a corporate trustee, or arfiliate, 1is absolutely
prohibited from disregarding the provisions of the Texas
Trust Act and must strictly comply therewith.  Under these
restrictions, such a trustee may only deposit trust funds
with 1tgelf-“ﬁending irivestment, distribution, or .to vay
.debts. Ve conclude, under the facts presented, thaf the
depvositing of a sum 4in time certificate deposits for
more than one year would not fall within the aforesaid
vermissive category of deposit. Such common ownership
of stock in the bank and savings and loan associatlon as’
set forth in your letteér clearly demonstrates’ that the .
savings. and loan association is, by statutes, Ju airiliate
of .the trustee bank: for the purposes of the Texas Trust
fct. Therefore, the savings and loan association is
govcrned by the same restrictions as the trustee bank,
Thut:, deposits of trust funds may only be made in-the
savings and loan association "mending investment, distribu-
-tion, or to ‘pa ay debts."

. If the-trust corpus_originally contained shares of
~stock of the affiliate, then the trustee can, if consistent
with the prudent man rule, purchase .additional shares of
-such stock when increases in said stock are offered on
a pro rata basis to all stockholders alike. If the trust
corpus did not originally contain such stock, then the
trustee is prohibited from purchasing shares of its affiliate's
stock for the trust.’

It should also be observed that this question has

not arisen by virtue of any intentional wrongdoings by a
trustee bank or that any loss has resulted. In fact, -the
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numerous saving accounts are all in amounts less than
the current insurance limit of 1iability of the Federal

gauﬁnoq and Toan Tngnrnnop Cornoration. We also ap-

preciate having the benefit of the full explanation
of thls matter and of your policles.

SUMMARY"

Article T7d425b-22, V,C.S., provides that no act
of the trustor shall relieve a corporate trustor
from the restrictions, duties and liabilities im-
posed on it by Section 10, 11 and 12 of .the Texas
Trust Act. :

_However, a court of competent Jurlsdiction may
modify. or ‘entirely relieve any trustee from any or
- all of the dutles, limitations and restrictions
imposéd upon him by the Texas Trust Act.

In the absence of such judicial relief, it is our
-opinion that: -

1.. A trustee-bank is prohibited trom depositing
‘trust fiunds in time certificate deposits in its own
institution, unless. such deéposit 1s made nendigg
investment, distribution, or to vay debts,

2. The savings and loan association, under'the
stated facts, is an affiliate with the trustee:-bank,
and as such is prohibited from having trust funds.

-deposited in it except "vending investment, distribu—
tion or to vay debts."

3. The trustee bank may purchase additional
shares of Dermanent reserve stock of the affiliate
savings and loan association if the trust corpus
originally contalned shares of such stock, and the
additional shares constitute increases in the capi-
‘tal stock offered pro rata to all stockholders.
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RBJ:nf

APPROVED BY: -
OPINION COMMITTEE

H V. Geppcrt Chairman
James Strock -

John Pettit:

John Banks .

Gordon Houser

Yours very truly,

WAGGONER CARR
Attorney General of Texas

Assi tant ttorncy General
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